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Defendant. 
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THE GRAND JURY CHARGES: 

{ > 

IKTR OIW CTIOU 

i . At oil tines relevant herein, William P. Cosulich 
Associates was 'a partnership r-rcanised under the laws of the 
. t ae t.f ie’..’ Yorl. to perform services as consult!: .* engineers. 

V’llln;, . . Cosulich Associates [ rovided these services for p. *- 
lie bodies iinu af.ciwli s in the r.tate of New York, includini trie 
o\.n of Oyster- lay, I.onp Island, and other states. ’Moreover, 

..i 11 iiu. . . Cosulich Associates, at all tires relevant herein, 
cnf.ur.ed in interstate commerce r.ric in the purchase and sale of 
poods and services in interstate commerce and made use oT the 
facilities of Interstate commerce. 

?. The defendant GLHARD P. TROTTA, at all tires relevant 
herein, was Cor.mlsuioner of Public Works, of the Town of Oyster lay, 
bon;: Island. As such, the defendant GERARD P. TROTTA, was ’’autho¬ 
rised ami er,: ov.ered, subject to the prior approval of the Town ho r«. 
... to retain and employ private engineers, architects and consult¬ 
ants, or firr.s practicing such profession, for the purposes of 
(1) px’Cf arinh designs, plans and estimates of structures or p? t- 
Jects of any type and character, (1‘) rendering -ssistancc and 
advice in connection with . ny project, whether defined or propose- 
■ml under the supervision of the department of public works 
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Title l", ":.ne*i ft '.tea Co c , recti 
Unit- . - :ter Co.it, Section 199-1). 




t. i cv:i 


CO b’.i? TV.'O 

i. On or about the 21st day of July, lv72 ; ’• -*• 

r*.• .. : * strict of :.ovi Yorh, tho defendant * ?. ■ '- 

ui,: u- wfully nttoT.pt to affect cornersc ir.u o>d uni.- '.illy 

al'ft t i- l-rcf an that torn is defined in fn.tlon 19' »(»<)(^) • f 
-.•It It- j.' . United ft:, tea Code, by bnov:in(.ly .-rid v.il fully Cn imkiIi 
and ol*i al nine from William V. Coculloh Associates the sum of ' ■ 
Vhour ;.'i ' ollarr, (*1,000.00) Tor the benefit of the Rrpublican 
< ,r: ltto« of the e\m of Oyster hay. Lor.:; Island, with the con¬ 
sent Of vi Ilian 1- . Cosulich Associates, and its member, to th< 
af OJ .< nay;.icnt .Savin,; boon induced by the defendant (b.r.ARD V. 

'i .• o a ii.uor color of official ri;;ht. 

2. ' aforesaid conduct of the nefandarb 

-.OYVA . by dej-li tin,* the assets of William !•'. Cosulich A-socJati . 
,j . i , t,-,ns:ict«'d business in intcrsl; t< co:.: <rce, pur- ■ a . 

sold , -oor. and c-l vices in interstr.t- cornerc , and me le us- o ' 
l ■■ fa cl ; Sties of interctaU commerce, had the potenti; 1 of -• 
l-cctii. commerce an*l did affect commerce as that term 1- dcf : vo 
by Title IS, United States Code, Section 1991(b)(3). ('litlc ' , 

United .ter. Code, Section 1991). 


A TI!UL BILL. 


i.AVl ■ iW.'i 
| nitcc .•inter, '.V.uvncy 
astern Istrl ot W. v; Void. 
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Orii 1 Argumon (. Requer. rod 

iiM'iTn states district court 

EASTERN DISTRICT OF l<I W YORK 

UNITED STATES OF AMERICA, Indictment No. 74 CR 6H3 

Superseding Indi ctmont 

- against - , No. 74 CR 552 

Superseding Indictment 

GERARD P. TROTTA, No. 74 CR 126 

/ Def endunt. [FRN] 


r. L R : 

PLEAS): T/u.E NOTICE, that defendant, GERARD r. TROTTA, 

will move this Court on the 27th day of November, 1974, at 10:00 i.m 

in the foj onoon of that day, or as soon thereafter as counsel na\ te 

11 11 "' 1 1 1 oi an order dismissing the second superseding ind ict r.ent , 

in i t men l number 74 C'R GB1, upon the several grounds set forth i ■ 

fie! endant ' s brief, ’hi eh is being served and filed herewith, and 

del undent, prays for such other- relief as may be just and proper . 

baled: Kew Gardens, Nov.’ York 

November 22, 3974 

Yours, etc., 

LYON AND ERLRAUM 
Attorneys for Defendant, 
GERARD P. TROTTA 
01 ice t, P.O. Address 
3.2 3-60 83rd Avenue 
Kew Gardens, Now York 334 
(212) 2G3-323S 


'JO: EON. DAVID 0. TRACER 

UNITED STATES ATTOUEEY 
EASTERN DISTRICT OF NEW YORK 
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TATI'S district court 
DISTRICT OF NEW YORK 


united states or' America 

* against - 
GIRARD 1. TROTTA, 

Def‘'lulcint . 


A 7 

Indictment Mo. 74 CR 6H1 

Superseding Indict Hu nt 
Mo. 74 CR 552 

Supersed i ng Indi ot.i. >nl. 

Mo. 74 CR 126 

[ERNJ 


STATE OF NEW YORK) 

) s:;. : 

COUNTY OF QUERNS ) 

WILLIAM M. ERLHAlT'i, being duly sworn, deposes and cays: 

I nm a mombi r of t lie firm of LYON AND RRLBAUM, EROS., 
attorneys i'o) defendant, GERARD R. TROTTA. 

This affidavit :s submittod in support of our instant 
million to dismiss the second superseding indictment, indict: -n’, hum- 
I r 7 4 Clt 081, upon the various, grounds set forth in the dr.tend.-ml.': 
i ii ,Mvhich is be i n j served and filed simultaneously herewith. 

In 1 he interest s of brevity we incorporate in reference 
t motion papers., previously served and filed herein, which were 
dir otoil aqainst the previous indictments herein, and we incorporate 
< .ir.j. i’.mi t s advanced orally seeking a dismissal of said indictment 

WHEREFORE., we move for a dismissal of the second supor- 
:,ed iii-; indictment, indictment number 74 CR 681, and for such other 


lid i { as may bo just and proper. 
Sworn to before me this 
. /ini d <.y lt wC. ,Nomoi ibe: , l'),4 

*. V r ' .' N.', Y-rt , ,, , 

( i . • • . ' . ' 



V'Ibi.j AM M. bRI.MAliM 


.. l 
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PH).I, I'll MAIIY ST vrp.MI.NT 


Tins brief is submit tel to aid the court in connection with 


Ifl CMH 


,,„,’s application for an order dismissing the within indictment. 


II,e defendant wishes to renew all previous motions made in connection 


Indictments Mo. 7-1 tilt 557 and 74 Cl! 120. Only the notion to di 


n,. ,,K' within indictment is specifically discussed below. 


POINT I 


T1IP SUPPRSPlHNPi INDK.TMKNT IS PA I ALIA VAtiiH. 
AND VI01. WIT. TUT C.UARANTPPS OP TUP PIPTII 
AN11 SIXTH AMP.NDMP.NTS OP IMP. CONST 1 TU 1 IOa AM) 

Rtu.p. 7(c) op tup pi:di:iiai. riii.it op criminal 

PROC.P.UURI. AND MUST RP IJISMISSi U.. - — 


Defendant Her aril P. Trotta, moves for an order pursuant to 


i'ii 11 * I 


of t lie pc<loral 'Mile 


c of Criminal Procedure, dismi:-* i) 


; ..i n(i }x\ t r 


1*iw11 ! k -* oI tin* inflict mc nt 


H.k 1 ; round of t h i s I "il i e. t men t . 


The w 


athin indictment. 74 Cl! 681. is the third indictment 


Indeed aptinsl ihe defendant in relation to an alloyed violation of 
so railed Hobbs let Title 18 U.S.C. Sec. 1-51. The within in- 


ll I C t M .Ml t 


■s a two count indictment. Unlike the first indictment in 


t |,i., c.n.o. there is no conspiracy count. 


The present indictment is substantially similar to the pro 


v , on . indictment (74 OR T,S2) except for the now added introduction 
„ lu! s i t eincnt added to each count that interstate commerce would he 


iTeied ly a depletion o 


f assets of i 1 1 i am P. Cosulich Issue \ :«1 e 


N 
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*‘S with the previous indictment the present i mi i ctnent is impermi-- if! 
'■ague and leaves uinlel in ial r J just what conduit the defendant is 1 1 1 < . 

' f have done that pices rise to criminality. 

The original indictment herein. 74 fit 126, was attached he the 
Irf cedant a r. being impermissibly vague. The Government ultimately 
loined in our motion to dismiss the indictment and it was dismissed. 

'hat indictment contain* 1 the utterly tini 11 uminnt ing phrase right out 
>1 the words of the statute# l o wit: "wrongful uue of fear." 


The second indictment in this case (which is still outstand- 

np). 74 CM 552, contained less information which was essential to a 

»ropel indictment than was contained in the original i ndic1 1 cut t , 

1 CK 17 h, winch the Government for all intents and purposes, has 

i<ret o fore conceded to he deficient. (Sec minutes of court proceed 

upof September 10, 1074). That indictment was superseded by 

supers culed 

nd ict mont 74 f!R . r > . r > 2 , and 74 ('!! 552 was/hv the' present indictment , 

4 <’R (>li 1 . A reading of each count of the within indictment vill 
*veaI that both counts arc deficient and fail to contain anything 
•motelv resembling a plain, concise and definite written statement 
I tin* essential facts constituting the offense charged.'' 

The defendant respectfully submits that both counts of t lie 
ml i (t men t are fatally defective on the grounds that (1) the indictment 
ails to contain "a plain and concise and definite written star ment 
• tin 1 essential facts constituting the o ffensc. charged, as required by 
"I*' ’’(c) and (2) both counts of the indictment violate rights guaranteed 
ud e i i hi- I i ft li '\mondment of the Gonst i tution. %\/ M\ 

owd co?^ h ' 


c0 pNt ava" 
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A i I 

! 1 1 :hi previous indictment the present i nd 1 c t run t is impel mi • •• 

\ i . i .iiid I imviv; umleliniafed in- t what conduct ’ho defendant is all. d 
I** have linin' 1 hat j’ivos rise to c r ininal i tv . 

The* orip.inil indictment herein, 74 fit 12(>, was attached by the 
delii.i nit is leinp, impel .. i ss i hi y v;ij;ue. The (lovernncnt ultimately 
join d in our notion to «l i sr. i ss the indictment and it was dismissed. 

Th • t i ml ictnont contain* ! the utterly tin i 11 um i na ; i ny phrase riyhl out 
ul t !> lord- ot the talutr. to wit: "wrono'ul uac of fear." 

/ 

t 

The second indictment in this case (which is still outstand 

in:), 74 CV r»!. 2, contained less information which was essential to a 

piop i indictment than was contained in the omyinaJ indictment, 

74 ( h i/n which the Government for all intents and purposes, lias 

In it 1 1 1 1 ore conceded to he deficient. ('loo minute' of court proceed 

in", of September 10, 10/4). That indictment war. superseded ly 

superseded 

In p i nut 74 (lit r. !. .» , and 74 . r >T>2 was/i*y the present indictment , 

74 i' ! f.S 1 , \ reading ot each count of the within indictment will 

C 

■ reveal that both counts are deficient and fail to contain nnythiny 
it ”i ('I v rerni!) 1 i np a plain, rone i s c and definite written statement 
ol t :u* essential facts cons t i tut i np. the offense charged.” 

Tin* defendant resnect fully submits that both counts of t he 
in4 it ini'iii are fatally defective on the grounds that (1) the indictment 
fails to contain “a plain and concise and definite written statement 
of t be essential facts constituting the offense charged, as rc*pi i red i 
l'u I e ’(c) and (2) both counts of the indictment violate rip Jits yuarant • 
undei the fifth Vioiidnient of the (Constitution. 
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1. Hot h Counts of t hoi ml ictment Violate Suit* '* ( .) , Federal 1’ulf i>{ 
rrimin.ii I'roroJurn. 

Federal Rules of Criminal 1’rocedur* (F.'t.Cr. P.) 7(c) requite 

tli,-it ;tn indictment. or ;iny count thereof, to do ; ore than cite 1 he 

pi-ov i s ions of law which the tic fondant is alleged to have violated, 
must do more, by includin'*, a plain, concice ami definite' written state 

i,lent of tin' essential facts constituting the offense charged.’ j : t» e*» 

count of t lie indictment complies with this requirement. 


It is well established that the purpose of an indictment i* 
to fully apprise the defendant of the crime with which he is chained 
mi that he may properly prepare his defense. ll_nited__Stat.es v Simmons.. 
(.■) ii.*,. ;^(,n (1S77). The vital function of an indictment is to provide 

• mi, h ties c t i pt i on of the particular act alleged to have been committed 
hy the accused as will enable him properly to defend against tin* 
actual i on . . . '' Wharton's Criminal haw and !'• ooidu re, Section /<• 


This principle is tier i veil directly from the Sixth \mond b 
gua ram ee 01 cue rig 


1 1 !»!t .. I h 1 s p r i in_ i 

guarantee of the right of an accused to ’’he informed of the natuii of ’ h< 
i .mise of the accusation . . . ’ Without sufficient information to 

identity the conduct which the (Irand .Jury has deemed adequate to support 
an indictment, an accused is at a material disadvantage in meet • ng t lie 
charge against him. United States v Tomasctta, 4 7 f» 1 : . 2d 97R (1st <’ir.. 

| 197 0 ). 


The .Supreme; Court has uniformly held that an indictment must 
do more than -.imply repeat the language of the statute. ’ Tt is an 
elementary principle of criminal pleading, that where the definition 
o| .HI offense whether it be at common law or by statute , ’ include- 

‘nerit terms, it is not sufficient that the indictment shall c* trge t !.- 
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"fi ns'. 1 in the same pc net i c 1 orris .)• in flic definition; hut it rust 

st.-te the species it must descend to pi r t i ni 1 ;i rs . Uni toil States v 

* / 

/ 

Cru i i shani ‘>2 U.S. !>42, 858. An inJid vont not francd to apprise tin 
defendant with reasonable certainty, of the natuio of the accusation 
a j;a i n • t liiri is defective even though it may follow the lanpuape of 
fin .t itnte. United States v Simmons. !)(> II.S. 3(>(), 3h2. 

An indictr.icnt which charyes in the word:, of the statute does 
not iffice, unless those words of themselves fully, directly, and 
expre-.sly, without any uncertainty or amh i yu i t y, set forth all the 
elements necessary to constitute the offense ini ended to he punished . 
United States v Carll 101» U.S. fill. basic principles of fundamental 
fairness which arc enhodied in the modern concepts of pleadings, and 
specifically under Rule 7(c) of the federal Rules of Criminal Procedure 
reipiire that an indictment which uses the lnnyuayo of the statute in t ],< 


• ‘lie 

til d esc r 

intion o 

f an offense, must 

he ’ nccoi i 

sin i ed w i t h 

sin li 

*» 

till 

I'l'lellt of 

the fact 

s and circumstances 

a s w i 1 1 i 

nform the 

a ecu. i 

1 (1 O 

lie 

specif i c 

h f f e n s c 

com in;; under the ye 

neral desc 

ription, v: 

i t h » ! 

i 1 C }' 


It • is charte d.’ United State: v lies:., 124 U.S. 4 83. This indictment 
herein, plainly violates the basic principle that "the accused must he 
uppii'ed !■■■.■ the indictment with reasonable certainty, of the nature 
“I the accusation ayainst hip, ..." United States v Simmons, supra 
at I he within indictment chare.es in the lanyuayc of the statute, 

hut doc. not state essential facts. 


M-t lioup.h common law crimes are mentioned in Cruikshank. in the 
fed< i a 1 jurisdiction there are no common law 'crimes. I'nlv crime-* 
as defined by (onyress are subject to the j u r i sd i c t i on of the 
l edeml (lovernment. 


•1 
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The indictment consists of ;i three pa rii >’ rnph introduction. 

The first paragraph introduces V.'ill i a in !•. u 1 i ch A s r >oc ia t os . ■ t 

S t", t c s tint William V . Cosulicli Associates was a partnership organized 
under the laws of the State of New York to perform consulting services 
as engineers; that the said firm provided services for various public 
bodies including the Town of Oyster bay and that the firm is alleged 
to have engaged in interstate commerce and in the purchase and sale of 
goods in interstate commerce. 

t 

The second paragraph introduces the defendant, Gerard T. Trotta 
It states that Gerald T. Trotta was the Commissioner of Public Works 
of the Town of Oyster hay. hong Island, and, ns such, was authorired 
and empowered to retain and employ engineers in relation to public 
works. It is alleged in the paragraph that "generally/' Hr. Trotta was 
designated to represent the Town of Oyster hay and was vested with 
authority to monitor and oversee the performance of contractors. The 
use of the wof-d "general IV is telling, in that it typifies the entire 
nat ure of this indictnent. 


finally, the third paragraph states that the defendant had 
and was reasonably understood by William 1 ; . Cosulicli Associates, and 
its members, to have the power to take action which could adversely 
effect William T. Cosulicli Associates in obtaining and performing 
contracts for the Town of Oyster hay, hong Island. 

After the three introductory paragraphs the indictment then 
contains the two sulv. tantivc counts. Counts one and two arc identical 
in form and vary only in substance as to the dates (Count One. 
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I c-l.i-iw.ry''25. 1072, ami, fount Two. -July 21, l'.>7 21 and the suns of money 
involved (fount One-. $2,000. and. fount Two. $1,000). llach emu-.* is 
divided into two paragraphs; the first paragraph of each count 
that the defendant did ’unlawfully attempt to effect commerce and did 
■unlawfully" effect commerce as that term is defined in Section l»M(h) 
(t) nf Title 18. United States Code, by knowingly and wilfully demand 
in,; and obtaining from Killian V . Cosulich Associates n set sun of 
money for the benefit of the Republican Committee- for the Town of 
Ov-.ter Bay bony. Island, with the consent of William F. Cosulich 
Associates, and 'its members the aforesaid payment havinp. been in¬ 

duced by the defendant, Cora :d P. Trotta. "under the color of official 

r i f.ht. " 


The second paragraph of each count al lcp.es that the conduct 
described in the first paragraph of each count had the potential of 
effect in.; and did effect commerce "by depleting the assets of v:-,U;ar. 
h. Co;ulivh Associates, which transacted business in interstate 
commerce, purchased and sold poods and services in interstate commerce 
and made use of the facilities of interstate commerce . . . 


A plain, "common sense" rcadinp of the indictment will readily 
indicate that the indictment docs not state the specific act or acts 
n . conduct that Mr. Trotta is alloyed to have performed on February 2$. 
1072 (and on duly 21 1!>72) which is in violation of Title IS U.. Code 

Sec t i on 1 ') f> 1 . 


The indictment, at most states that the defendant demanded 


lilt! n 


Stained from William V. Cosulich Associates sums of money for the 


ImH'it of the Republican Committee of the Town of Ovstcr I’av. 'onp 
Island the payment havinp been induced by the defendant ’ tmdei 1 , 

rO?V AVW V - Abu ‘ 


t - 


j r 9 \ - 

OKlT 
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color of official right. This action .as then ollop.cd to have offer.', 
interstate commerce in that the assets of t.'illiar F. Cosulirh \s.oc. ': 
was thereby depleted. This is hardly sufficient to put the defrndan. 
on notice as to what he is specifically accused of. How could one 
possibly prepare a defense to meet this unknown accusation? The in¬ 
dictment fails to state any identifiable conduct which poir.Ls 
to criminality. 

The use of the term under color of official right’ is totally 
.illuminating. , The tern under color of official right" is not self 
defining. Such 'terms can not be used as a substitute for an averment 
of facts. It dees net inform a defendant of what acts he is accused of 
doing that gives rise to the claim of criminality. Hvery concept of 
modern pleading as well as fundamental fairness, calls for a definite 

stat ('inont of facts t 

The use of the term unlawfully is equally vague and is hut 
a bald conclusion. To say that a defendant obtained money "unlawful!)" 
is patently insufficient. Ihlilt depends upon a specific identification 
Of just what the defendant did that was alleged unlawful.” 

The use of generic terms such as ■'under the color of official 

or ’unlawfully cannot he used as a substitute for p.ulicnl. 

United St a t.t*s_v_ Cjrui kshank , supra., at 558 . 

The very core of criminality under 18 U.n.C. See.1051, >s 
the taking of property from another not due him induced under the color 
or Official right. By stating that the inducement was "under the 
color of official right’ does not inform a defendant of the prec.ee 
conduct for which he is charged and is merely repetition of the 
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l anpu.ipe of the statute. Sinplv stated . the tori", "under the coloi of 
official riplit" does not speci fie a 1 1 y identify the conduct which the 
defendant is accused of doing which is in violation of 18 U.S.C. Section 
]()S1. An indictment must allege facts’’ and cannot rely upon the 
"boiler plate" language of a statute. 

Succinctly put , the indictment fails to specify ar/ particular 
respect in which Mr. Trotta’s conduct was ’unlawful. Common sense in 
dicates that a statement of the "essential facts’ constituting the off<> e 
(U,ile 7(c)) of extortion must make reference to what the defendant is 
specifically alleged to have done in order ^o have "extorted" the funds. 

The vice which inheres in the failure of this indictment to 
specify what the unlawful’ conduct was, constitutes a violation of the 
basic principle "that the accused must he apprised by the indictment, 
with reasonable certainty, of the nature of the accusation against 
him . . . United States v Simmons supra. This cryptic form of 

indictment compels Mr. Trotta to go to trial with the chief issue 
wholly undefined. It makes it possible for the indictment to have 
rested on one basis in the (’.rand .Jury and. for a verdict by the jury ai 

trial to rest on another basis. It gives the prosecution a free hand to 
fill in the paps of proof by surmise or conjecture. The prosecution is 
left free to roam at large to shift its theory of criminality so as 
to tale advantage of each passing vicissitute of the trial. Russell v 
United "Mates 360 U.S. 740 768. 

\ bill of particulars can not cure the defect of this i ml i ctmont . 
The rule has long been settled that a lull of particulars cannot save 
an invalid indictment. Russell v United States, supra, at 360. See 


S 
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also United States 

v Noi i i s, 

2.8 1 It.S. M'l, United 

A 

S fate v 

18 

. v hattimor 

App. !>.C. 2 6."., 215 

P. 2d 847 

Hahh v United States 

, 218 1 

. 2d 538 (5 


Ci r .) . 

Tin* prosecutor's ohr ;i i n i ng of this vague scconil superseding 
indictment lias conferred upon himself by his own bootstraps, the total 
fieedom to 'roam at large ..." United States v A^onc, 302 V . Supp. 

1.-58 1261 (SUMY, 1 969). 

All the above-mentioned principles, not the least of which is 
/ 

that of fundamental fairness, call for the within indictment to state 
precicely just what act or acts t he defendant, flcrnrd 1’. Trotta, is 
alleged to have done. The first paragraph of each count of the indictment 
should not have ended where they did with the hollow statement that the 
pnvmonts were induced by the defendant Gerard P. Trotta tinder the 
color of official right.," hut should have continued with a ’plain, rone ice 
and definite written statement of facts (P.lhC.P., 7(a) ) alleging that 
the payments were induced by the defendant. Gerald P. Trotta, under the 
color of official right in that lie did such and such, i.e., the essential 
facts constituting the offense charged). 

(h) Hobbs Act Prosecution Alleging P.xtortion Induced Under Color of 
0fficial Right. . . __ 

The case of United States of America v Gtaszcuk, 1 ; . 2d 
(7th Cir. decided September in 1974), is the first prosecution reported 
undei Section 19f)l to rely solely on subdivision h(2)’s definition of 
extortion as obtaining of property from another, with his consent, 
induced . . . under color of official right." All other reported Hobbs 

Act cases charging extortion relied on t he wrong, fill use of actual oi 


\ 

/ 
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t , i ea t mod force, violence, or fear section of the definition, 
exception is United State? v Kenny 402 1 : . 2d 1205 (3rd C ’ r .) , cert, deni ! 
100 U.S. 914 (1972), in which defendants were charged with extortion 
through wrongful use of fear or under color of official right. 

The indictment in United States v Staszcuk, supra, is in marked 
contrast to the within indictment. The indictment in Staszcuk picks up 
e'- utly at the point where this indictment ends by supplying the defend¬ 
ant uith the essential facts of the allegations. There, the indictment 
stated that the property was obtained from one Allen with is consent, 

I 

being induced under the color of official right; the indictment then 
states in detail. "This payment was made because Allen believed and 
feared that lie would he unable to procure a zoning charge on property 
located at 79th Street between Knox and Kilpatrick Avenues in the 
Thirteenth Ward of Chicago, unless he compensated defendant to refrain 
from objecting to such a change as a member of the Chicago City Council" 
(Page 25 of the oral argument of October 4, 1974). The Staszcuk indict 
meat tolls the defendant what 1 ■ c is charged with and what he* did. It 
provide; the nexus between the money obtained and the actions of the 
defendant. The within indictment fails to spell out the nature of the 
unlawlol transaction, i.o.. that which was done or said, which would enable 
one to determine, from the face of the indictment and not by extringent 
means that there was in fact, anything unlawful about the obtaining of 
money ‘under the color of official right.’ The Staszcuk indictment 
clearly spells out the quid pro quo - money was extorted under the . 
specific ml cut iliable threat that if the money was not paid, theie 
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would be no zon i np. chanpc. This is in marked contrast to t he v.ii.in 
indictment which leaves each essential element to puess worl Mir: i‘-< m 
i nfei cnee. 

To uphold this indictment, not only would it lie a flagrant vi<> 

1 ation of Rule 7(c) F.R.C.P., hut would sanction a fi rn of criminal i t v 
that was never envisioned under the llol'hs Act. It appears that tl'.c 
r.ovemntcnt ’ s position (sec oral arpunent of October 4, 1 074, and 
Memorandum of United States in Opposition to Motion To Dismiss, 74 CR 
$52) is that if/ any public official demands or "solicits" money from a 
citir.cn and that citizen could possibly be affected by that official 
than t lie official has violated Section 1051 and is exposinp himself to 
a twenty-year prison term (provided, of course, that there is Fcder.-l 
jurisdiction). The Government’s position is clearly untenable and con 
trary to all established precedents. ■* 

’1 he Hobbs Act is a ant i - racket rcri up" statute. It was derive.! 
from the oriplnal anti- racketinp act of 1 034. (48 Stat. 070 -SO (1034). 

The orip.inal statute was enacted after tlic Senate Committee on Inter 
stall' Commerce which became Known as the Copeland Committee, undertook 
an investipation of ’rackets and ’racket terinp". The statute was 
directed apainst violence and coercion in connection with interstate 
cnminerce. 

The present statute the llobhs Act, (Conpressnan llohhs of 
Alabama was the sponsor of the bill), was enacted in 104$. The Act 
prow nut of a decision of the Supreme Court. U.S. v bocal 807, 315 U.S. 
$21 (l ;)4 2) which narrowly construed the Act. 


11 






A 21 

Hr dangers inherent in the Government ’ s theory arc quite 
appnrent. 

i'vrry holder of a public office would be placed in fear by the 
threat of an indictment (which carries a twenty year maximum penalty), 
each md every time he or she solicits funds on behalf of any chari 
table or philanthropic cause. It is rare the public official who is 
not ashed by at least one charitable organization to contribute bis 
t i; e .Mil. more importantly, bis pood name to a needy fund raising 
... r -o|p, t. People in public life, elected officials, jmlp.es, public 
administrators, policemen etc., invariably wear many hats. The 
citizenry expect and demand that public officials lend a supporting 
hand in the community in which they serve. To state that no public 
official can solicit for funds for a charitable or political cause 
from hi-, constituancy is the very anthesis of our democratic system. 
Clearly this is not the intent of Congress when it enacted Section 
!"S: . f iitlo 18 United States Code. 

The Government’s theory presents several nappinf. problems: 

'.re t hr policemen who solocit funds for the Police Athclctic la *'. tt i , 
nr 1 1. > mayor of your citv who appeal each year to us New Yorkers for 
the United l : und ,to he indicted for extortion under the llobbs Act ? 

IllU would an incumbent office holder raise funds for rcclection or 
even i hij’hcr elective post without running the risk of a twenty 
vc ai prison term? Is t he Government askinp that all public officials, 
from policemen to judges. become 'second class citizens” and live 
m a v u aim? Invariably, all of us wear several different hats in 
1 , 1 c ;m d function in various roles. To carry the Government’s arpumen 
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to its logical crul only results in absurdity. To take hut one 

example: A public official who appears on television and appeals 

for donations fron his constituents and. for example, the starving 
children of drought stricken Africa, could, with every contribution 
received bo guilty of extortion. This is so even though tlie donor 
night remain anonymous. Manifestly, this was not the intent of 
Congress in passing the ant i-racketeering’- Hobbs Act. 

The Government is attempting to create per sc (strict) lia¬ 
bility and is attempting to create an instrument for oppression. 

The interpretation attempted by the Government would create a ttenon 
dous capacity for mischief and would undoubtedly have a startling anl 
chilling effect upon the entire American political process. It 
would not he long before public officials would he in fear of lending 
their hand to any cause whether it be the Red Cross, The March of 
1) i lies or the political party of their choice. 

The holding in United States, v Sutter, U>0 V. 2d 73<1 (7th 
fir. 111-17) was a specific rejection of the Government's theory. */ 

In Sutter, an employee of the United States Government in the Gauge 
Procurement Section of the Division of the War Department, solicited 
funds from various manufacturers of gauges for various charitable 
hinds including a fund for returning injured Veterans and a Christmas 
fund for office employees. There was no evidence that the defendant, 
when he solicited the funds took any advantage of his position as 

*/ Sutter was prosecuted undei Sec. 171 of Title IS U.S.C. 

extortion by officers or employees of the United State:.' 
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;tii employee of t.ho United States in order to obtain sucli fumls. The 
funds were voluntarily' contributed. 

The court lie Id that there was no violation of 171 of Title 18 
United States Code (extortion) since there was no proof that t lie de¬ 
fendant took advantage of his position as an employee. No promises of 
any ! i nd were shown. Hood v Star. 1 56 Ark. 92, 24 5 S.W. 17b (1922). 
l.aTour v Stone 139 l : la. 6S1. 190 So. 704 (1930); Collicr v 

St at e 5 5 Ala. 1 25 (187 0) . 

/ 

The courts thus recot’.nir.e that a public office holder in fact 
does wear several hats and does act in several capacities. It is only 
when payment-, arc made to a defendant to influence his exercise of offii 
power is there a violation of the statute. In the case at bar, there 
i h>) nC xus alleged (cause and effect relationship) between tbe money 
n! I eyed 1 y paid and some n;t on behalf of the defendant that would lr:iv> 
Com, iii-h with the distinct belief that if he did not make the payment, 
hi-, o. it ion as a consulting engineer would he adversely affected. 

( 

\ 

?. The Indic tment Herein Plainly Violates the Fundamental llij'hts 
Guaranteed Under the Fifth Amendment. .... . 

The Fifth Amendment of the Constitution provides that ’no 
poison shall be held to answer for a capital, or otherwise infamous 
crime unless on a presentation of an indictment of a Grand Jury, ex¬ 
cept in cases arising in the land or naval forces, or in the rial ilia, 
when in actual service or war or public dangers, ...” 

The Federal system views the Grand .Jury as an important clement 
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" f Cri, " U,aI " r,,c « s *- " " -'••no. is competent ,,, „n 

accused with a crime in viol.-,,,on „l Section Inst of Title is of the 
•'ni toil States Code. 


On an indictment as vague as that at bar, it is possible for 
the prosecutor to obtain a convict,on based wholly on ev,donee of an 
",c idont completely divorced fro,., that which the Grand Jury based its 
n,d,,,,„e„t. The prosect,on ray not bare the power to "roar, at largo" 
"1 this fashion. Russell v Un.ted States, snjrra, No. 2 at 76 8- 771. 

'”tlv/Gra,„l - ,u 'y «•» deter.. whether a person shall be held to answer 

I- a criminal trial of ohst rut l inn, delaying. affecting, etc., the 
movement of articles and commodities in interstate commer«°bj/“under 
the color of official right. 1 Grand Jury, in order to mate the 
"inmate determination, must necessarily determine what the defendant 
did that wss"„„lawf„l." In allow the prosecutor nr the court to make a 
■'dm-.,act guess as to what was in the mind of the Grand dory at the 
' " rc "."'"cJ the indictment would deprive the defendant of a basic 

p">, which the guarantee of the intervention of the Grand Jury 

des i g nrd to secure. for ., defendant would then he convicted on 

1 '" 1S ° r lacts not lo " n ' 1 l,y : "" 1 perhaps not even presented to the 
""1 "my which indicted him. Russell v United States, supra, a, 770. 

U does not lie within the province of the prosecution to 
""'"C the theory of the indictment to suit its own notion of what the 
"'■""d ''try had in mind. See and compare lx part c-Krine, 171 u.s. l, 
■•tiroiio v Uni tod St.'itos 3<»] n.o ?]?.. 
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U has Ion g boon recoin i • o.l that there is an important 
enroll ary purpose to he served by the requirement of an indictment 
srl out the specific offense, com i nr. under the general description, 
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(Russel | v United States, supra, at 768, footnote lf>). 


Concur; |n-j. 

l.icli count of the within indictment is fatally defective by 
it. i ,-i i ] nvc to apprise the defendant, with reasonable certainty, ol 
the nature of the accusation against him. The defendant is called 
upon to defend against an accusation, withoutvknowing what exactly 
In- is accused of doing. The indictment mirrors the words of the 
statute which is cloaked in general terms. There are no identifiable 
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facts whirl) in nny way rrik'd criminality. Tt is difficult to 
j I1a; , in0 case in which an indictment's insufficiency resulted so 
clearly in the indictment's failure to fulfill its primary office, 
to wit to inform t lie defendant of the nature of the accusation against 


him. 


1’01NT_ I I 

TUT’ 1NU1 CTMI.NT I AILS TO AI.LHGh A 
SU1-T IC1 TNT RASHS TO SUSTAIN' FTiDhllM, 
jinn snirrioN. _ .. 


To satisfy the jurisdictional element of the crime of 'extortion' 
under Section 1P51. there must he an allegation that the "extortion' 
had an effect on interstate commerce. The Government has alleged in 
the second paragraph of each count, that the aforementioned conduct 
o i the defendant, Gerald P. Trottu. affected interstate commerce "Ty 
depleting the assets of ’/ill inn I . Cosul ich Associates,” which transacted 
business, bought, and sold goods, etc., in interstate commerce. This 
statement. is insufficient to give rise to Federal jurisdiction. 


The statement depletion of funds’ is wholly unedifying and 
meaningless. When someone gives something away, they necessarily 
j,avc less than they previously had, and in that sense, theic is, 
of course, depletion of funds." Rut the mere fact that someone 
has parted with something does not mean that their ability to function 
and carry on business as before would he affected. The money that 
was alleged to have been extorted might have depleted the funds 
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(j . i:. , they had less funds) of William F. Cosulich Associates but it 
plight, rcoi have had oven"!' do minimus effect" on interstate commerce. 
The money might have been from a fund specifically earmarked for 
philanthropic purposes or the funds might have been taken from 
profits which would have been distributed to the partners of the firm 
(and would not effect the partnership's affairs). The indictment 
doe*, not state where the funds came from and how it affected commerce; 
one can only guess. 

The allegation contained in this indictment is insufficient 

* 

to sustain Federal jurisdiction. The indictment fails to state how 
or why or in what manner interstate commerce will be affected, if at 
all, by the depletion of funds. Only by guess work and inference 
could one conclude that interstate commerce would be affected by 
a mere depletion of funds. 

The Government is apparently relying on the case of United 
States v Augel lo, 451 F. 2d 1167 (2d Cir^* - (Page 45 of Oral 
Argument of October 4, 1974). 

In Augel l o , tlie victim was induced by threats of physical 
violence to make money payments to appellant in return for protection 
against interference in operating his restaurant. The money extorted, 
in one instance, came directly from the store's cash register; the 
money was obviously necessary for the effective operation of the 
store. In the case at bar. unlike the situation in Angelin, the 
exact source of funds is unknown and the nexus between the alleged 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 
-against- 
GERARD P. TROTTA, 

Defendant 


x 


X 


No. 74 CR 681 


MEMORANDUM OF THE UNITED STATES 
IN OPPOSITION TO THE MOTION TO 
DISMISS THE INDICTMENT _ 

PRELIMINARY STATEMENT 

This memorandum is submittei in response to the 
motion of the defendant GERARD P. TROTTA to dismiss the 
indictment on the grounds (1) that it "is fatally vague" 
(Memo. p. 1); (2) that"it sanction[s] a form of criminality 

that was never envisioned under the Hobbs Act" (Memo. p. 11) 
and (3) that it fails "to allege a sufficient basis to 
sustain federal jurisdiction (Memo. p. 17). These claims 
are without merit. 

I. The Indictment is Not Fatally Vague 


The essence of the charge against the defendant is 
that on the dates specified in the indictment he unlawfully 
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attempted to affect commerce, and did affect commerce, as 
that term is defined in Section 1951(b)(3) of Title 18, 
United States Code, "by wilfully demanding and obtaining" 
from William F. Cosulich Associates the sums specified 
in the indictment with consent of William F. Cosulich 
Associates, and its members, to the aforesaid payments 
having been induced by the defendant "under color of 
official right." 

The defendant alleges that the term "under color 
of official right" is fatally vague. This portion of the 
Hobbs Act, however, has a well understood, and legally 
defined meaning, which goes back to the common law. 

United States v. Kenney , 462 F.2d 1205, 1229 (C.A. 3), 
certiorari denied, 409 U.S. 914. The essence of the 
offense is the abuse of office for private gain; for it 
was well understood at common law, and by Congress, that a 
demand for monies made by one holding a public office, 
from a citizen who could be affected adversely by the 
manner in which the public officer exercised his official 
functions, is inherently coercive. Thus, as the Court of 
Appeals observed in United States v. Sutter , 160 F.2d 
754, 756, "[i]n the common law offense of extortion, color 
of public office took the place of the force, threats or 
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3. 

pressure implied in the ordinary meaning and understanding 
of the term." Accord: United States v. Kenney , supra , 

463 F.2 C at 1229. It is "the office which provide[s] the 
duress which render[s] the acceptance of money by [a public 
official] extortion under color of official right." 

Slip. op. pp. 11-12). Un ited States v. Star zuk , _ F. 2d 

, No. 73-1869 (C.A. 7, September 7, 1974, concurring op. 
of Campbel1, J.). 

Accordingly, it is not surprising that indictments 
which charged defendants with extortion, and which simply fol¬ 
lowed the definition of that word in the language of the 
Hobbs Act, have been sustained repeatedly. So, for example, 
in United States v. Pal miotti , 254 F.2d 491 (C.A. 2, 1958), 
the court of appeals sustained an indictment charging merely 
that the defendant "did attempt to obtain [from a named vic¬ 
tim] a sum of money, with its consent, induced by wrongful 

1 / 

use of threatened force or fear." Accord: Esperti v. 

United St ates , 406 F.2d 148, 149 (C.A. 5, 1969), certiorari 
denied, 395 U.S. 938 (1969); Un ited S tates v. Addoniz io, 

1/ This indictment, although it did not further define 
the term "wrongful use" of threat', ed force or fear, 
has been previously cited by the defendant as a model 
of a "proper Hobbs Act indictment" (Memo. [74 Cr. 

126] p. 8) . 



313 F. Supp. 486, 496 (D.C. N.J., 1970), affirmed 451 
F.2d 49 (C.A. 3, 1971), certiorari denied, 405 U.S. 936 
(1972); see, also, United States v. Kenney , 462 F.2d 1205, 
1213 (C.A. 3, 1972), certiorari denied, 409 U.S. 914 (1973). 

Moreover,* contrary to defendant's claim, the indict¬ 
ment here does not "fail to spell out the nature of the 
unlawful transaction, i.e., that which was done or said, 
which would enable one to determine, from the face of the 
indictment and not by extringent means, that there was, 
in fact, anything unlawful about the obtaining of money 
'under the color of official right'." (Memo. p. 10). Nor 
is it possible under this indictment "for the prosecutor to 
obtain a conviction based wholly on evidence of an incident 
completely divorced from that which the Grand Jury based 
its indictment." (Memo. p. 15). For this indictment 
sets out the grand jury's finding that the defendant held 
an official position through which he could have directly 
and adversely affected William F. Cosulich Associates; 
that William F. Cosulich Associates reasonably understood 
him to possess such power, and that the defendant demanded 
and obtained" specified sums of money frcm William F. 
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Cosulich Associates on the dates specified in the 
indictment. The presence of these allegations on 
the face of the indictment plainly insures "that 
the defendant [will] not be triad upon a theory of 
evidence which was not fairly embraced in the facts 
upon which the grand jury based its charges." United 
States v. Silverman , supra , 430 F.2d at 111. Here 
the face of the indictment "presents evidence which 
assures us that [the] essential elements of [this 
offense] were presented to the jury and deliberated 
upon by them in returning the indictment." (Id). 

Moreover, it must be emphasized, as the 
Supreme Court has observed, that "[t]he sufficiency 
of the indictment is not a question whether it coul d 
have been more definite and certain" United St ate s 
v. Debrow , 346 U.S. 374, 378 (1953) [emphasis added]. 
This is so because ”[t]he pleading provisions of the 
criminal rules cannot be viewed in isolation, but 


must be considered part of a coordinated system for 
the administration of criminal justice. Accordingly 
if the indictment is otherwise sufficient, the court 
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5a. 

can take into account that particular facts needed in 
particular cases are obtainable by bill of particulars 
or discovery." Wright, Federal Practice and Procedure , 

(Criminal) § 126, p. 252. 

The cases upon which defendant relies are 
plainly distinguishable from the instant case, and one 
United S tates v. Simmons, 69 U.S. 360 even supports our 
position. 

a. United States v. Simmons , 96 U.S. 360, was 
concerned with an indictment involving illegal distilling. 
Revised Statutes §3266 made it an offense to distill 
spirits on premises where vinegar "is" manufactured. One 
count of the indictment charged the defendant with causing 
equipment on premises where vinegar "was" manufactured to 
be used for distilling. This count was dismissed for its 
failure (1) to identify the person who had so used the 
equipment or to allege that his identity was unknown to 
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the grand jurors; and (2) to allege that the distilling 

and manufacture of vinegar were coincidental, as required 

2 / 

by the statute. what is more significant from the stand-, 
poino of the press; t cases is that in sustaining another 
count of the indictment charging the defendant with 
engaging the business of distilling "with the intent to 
defraud the United States of the tax" on the spirits 
(K. S. § 3281), the Court he'd that it was not necessary 
to allege "the particular means by which the United States 
was to be defrauded of the tax." Id.. , at 364 . 

b. United States v. C ruikshank , 92 U. S. 542, 
involved an indictment under the Enforcement Act of 1870 
(16 Stct. 140) making it a felony to conspire to prevent 


2/ The Court stated (id., at 362): 

"Where the offence is purely statutory ... it is, 
•as a general rule, sufficient in the indictment to 
charge the defendant with acts coming fully within 
the statutory description, in the substantial words 
of the statute, without any further expansion of the 
matter.’ 1 Bishop, Crim. Proc., sect. 611, and authori¬ 
ties there cited. But to this general rule there is 
the qualification, fundamental in the law of criminal 
procedure, that the accused must be apprised by the 
indictment, with reaso n able certainty , of the nature 
of the accusation against him....An indictment not 
so framed is defective, although it may follow the 
language of the statute." (Empnasis added) 
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7. 

any person from exercising and enjoying "any right or 
privilege granted or secured to him by the Constitution 
or laws of the United States." Most of the counts were 
U si-f'd on the ground that they stated no federal offense 

indcr were h •ante from the 

• ’ J i j Cl CA 

«• « ;oy ri •. 

• < ' )i ■ ■ ; . i ui ii • • < 


1t Uii-iic t r 

:m. t hat M>e i nd i • ' 

•i« : <> l o. , at 55 9. Indeed, 

• •: > ’ view wo t .ike of these 

, ie qu- it is enough, in genera], 

i ’ i lat the language of the sta¬ 
tu who! ■ •r sro bee n described at all." 

iii. . rt r > r i7. (Faipha 1 • : n:>|. -.o.) 

Un i ted S_to_t.es v. Co , 1)5 U.S. 611, held no more 
•hat an iniictmon hai inq forgery was insufficient for 
failure to allege scion 'r, whiei, though not expressly re- 
juireii by the statute, the Court found to be a necessary ele¬ 
ment of the crime. Hone a charge in the statutory language 
* ala not suffice. - ^ 


/ The discussion . >f t ;• preceding three cases has been 

taken almost verba' • from Mr. Justice Harlan's dissent¬ 
ing opinion in li v. U nit ed States, 369 U.S. 749, 

785-706 (1961). Tn« pressure of time, and our inability 
to improve on his u. .cussion, made paraphrasing inappro¬ 
priate. We discuss above, infra pp. 8-9, why we believe 
the majority opinion in Russell is inapposite here. 
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d. Finally in Russell v. United States , 3o9 U.S. 

7<,y .19ol), the indictment charged that the defendants, 

sLuuuor, d t> i ( jv lot'c «; committee of 

.... uostions "pertinent to 

,ii i etnent, however, failed 

. s by the Committee and 
. .u ermine whether or how 

. ,, u ; w. i is ei inent." The Supreme 

,,eld * iiat tn i..■ .dicLment was inadequate because 
i 1 1 . /be): 

"When- guilt sc.' :,o crucially upon such a 

specific i nt icution of fact, our cases have 
uniformly he. ; • at an indictment must do more 
than simply rej . .it the language of the criminal 
statute." 


"A cryptic form of indictment in cases of this 
kind requires the defendant to go to trial with 
the chid issue undefined. It enables his con¬ 
viction to rest on one point and the affirmance 
of the conviction to rest on another. It gives 
the prosecution free hand on appeal to fill in 
the gaps of proof by surmise or conjecture. *** 
And the unfairness and uncertainty which have 
ctiaractei i st i eu 1 l.y infected criminal proceedings 
undei tins statute which were based upon indict¬ 
ments wnicii In. led to specify the subject under 
inquiry arc.' illustrated by the cases in this 
Court we have already discussed. The same 
uncertainly anu unfairness are underscored by 
the records of the cases now before us." 
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Here, on the other hand, we do not deal with the 
absence of any "specific identification of fact." All 
of the crucial facts are alleged; (1) the defendant's 
official position; (2) his ability to take official 
action adversely affecting the victim; (3) the victim's 
awareness of that power; and (4) his demand for, and receipt 
of, monies for the victim on the dates alleged. None 
of the dangers which the Russell indictment presented 
are present here. 

II. The Indictment Plainly States A Violation 
_ of the Hobbs Act _ 

The defendant argues that if this indictment is 
sustained, sanction would be given to "a form of criminality 
that was never envisioned under the Hobbs Act" (Memo. p. 11). 
This argument is based on the position attributed to the 
United States that "if any public official demands or 
solicits money from a citizen and that citizen could 
possibly be affected by that official than that official 
has violated Section 1951 ***." This argument is based 
on a misinterpretation of the position of the United 
States and the issue raised here. 

First, it was never our position that any time a 
public official solicits money from a citizen and that 
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citizen "could possibly be affected by that official than 
that official has violated Section 1951.” And it is no 
accident that the defendant omits any page reference 
to the transcript of the argument ef October 4, 1974 
which is cited as the source of the position attributed 
bo the United States. In fact, it was made clear during 
the argument that our position was that a demand for 
monies made by someone holding a public office from 
another person who could "adversely and directly be 
affected" by the manner in which the public official 
exercised his powers constituted extortion under color 
of official right. (Tr. 22-23). 

Second, what is at issue here is the facial 
sufficiency of the indictment, and not the previously 
stated position of the United States in another case. 

And, without repeating what was said earlier, it is plain 
that this indictment does state an offense. 

Moreover, going beyond the face of the indictment, 
this is not a case of a public official who "solicit[s] 
funds for a charitable or political cause from his 
constituency"; it is not the case of a mayor "who appeals 
each year to us New Yorkers for the United Fund," and 
it is not the case of "a public official who appears 
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on television and appeals for donations from his consti¬ 
tuents and, for example, the starving children of drought 
stricken Africa" (Memo., p. 12-13). On the contrary, here 
the evidence will show that the defendant, who was lacking 
totally in the technical qualifications necessary to 
perform theduties of the public office he held, was 
appointed to it solely or. the recommendation of the 
Republican Committee of the Town of Oyster Bay; that 
on assuming his position, he sought to repay that body 
for the appointment by demanding political contributions 
from a business which was seeking to obtain contracts 
from the Town of Oyster Bay; that the defendant advised 
the aforesaid business, William F. Cosulich Associates, that 
in effect his public office had been dedicated to raising 
funds for the Republican Party of Oyster Bay; and that, 
because the defendant "had and was reasonably understood 
by William F. Cosulich Associates, and its members, to 
have the power to take action which could adversely 
affect William F. Cosulich Associates in obtaining and 
performing contracts with the Town of Oyster Bay, Long 
Island" (Ind. 113) , it made contributions which it other¬ 
wise would not have made but for the wrongful use of 
the defendant's public office. 
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M * 1 

This kina of abuse of public office/ this 

corruption of a public trust, this none too subtle kind 

of extortion, is precisely the k.nd of conduct at which 

the Hobbs Act was aimed. And, it is ludicrous to suggest, 

as the defendant does, that a successful prosecution here 

would put public officials "in fear of lending their 

hand to any cause whether it be the Red Cross, The Marcn 

of Dimes or the political party of their choice" (Memo. 

3/ 

p. 13). 

United States v. Sutter , 160 F.2d 754 (C.A.7, 

1947) did not, as defendant suggests, mark "a specific 
rejection of the Government's theory." On the contrary, 
that case is not only distinguishable from the present 
case, but its reasoning supports our position. 

There the defendant, who solicited charitable 


3/ 


The defendant apparently concedes that, if he 
demanded the monies here at issue for himself rather 
than for the Republican Committee of the Town of 
Oyster Be- , it clearly would violate the Hobbs Act. 

But it is*settled law that the Hobbs Acc is violated 
without regard to whether the victim pays t ri hute 
to the extortioner or to a third person. Uni ted 
States v. Green, 350 U.S. 415 ( 1956 ) ; UBit||S^|tes 
v—Sweeney"! 262 F. 2d 273 (C.A. 3); United Sta tes_ 
v * riy'd - n -uL> (c A 3 1964) , certiorari 

v. Provenzano, 334 F. 2d 6/d It. a. j, i^o /, 

UemSarsTFu.S. 947 (1963); United^States y. Jacobs, 
451 F.M 530 (C.A. 5, 1971), certiorari denied, 40a 
U.S. 955 (1972). 
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contributions from people who did business with the 
branch of government by which he was employed (and pocketed 
the funds himself) , .was charged with violating a statute 

which provided (160 F.2d 755, n.l) : 

"Every officer, clerk, agent, or employee 
of the United States, and every person repre¬ 
senting himself to be or assuming to act as 
such officer, clerk, agent, or employee, who, 
under color of his office, clerkship, agency, 
or employment, or under color of his pretended 
or assumed office, clerkship, agency, or employ¬ 
ment, is guilty of extortion, and every person 
who shall attempt any act which if performed 
would make him guilty of extortion, shall be 
fined not more than $500 or imprisoned not 
more than one year, or both. 

There the court of appeals held that this 

statute (unlike the Hobbs Act) did not define extortion 

in the terms known to the common laws (160 F. 2d 756): 

"Congress did not see fit to define extor 
tion in the terms known to the common law. It 
said that if an employee under color of his 
office is g uilty of extortio n, he shall be 
punished. Therefore, extortion is used in 
its common, ordinary sense as distinguisned 
from the sense in which it was known at common 
law " 


The court of appeals continued (Id) : 

"If the statute in question had defined extortion 
as it was known at common law, it would have 
been sufficient if it had provided: 'An employee 
of the United States who under the color of his 
office receives money or anything of value to 
which he is not entitled shall be guilty of 
extortion.' In the common law offense of extor 
tion, color of public office took the place of 
the force, threats, or pressure implieu in the 
ordinary meaning and understanding of the wor 
extortion. The instant statute requires more. 
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It does more than substitute color of office 
for tear, threats, or pressure. The use of 
official position must be coupled with extor¬ 
tion. Und r this statute, a Federal employee 

is guilty o.. / + •- uses h 1 ' s office to place 

ancir.' r -nm r compulsion of ear, force, or 
tf.e unaue exercise of power, so that such 
person art: wit omething of value unwill¬ 
ingly and inv< i »rily. It is the oppressive 
use of offi< i jo if ion that is the essence 
of thi offo . . fficial acts must be committed 
which c iu: ■ nether to act by reason of the 

pressure the from and not of his own volition." 

Applying that test to the case before it, the 

court of appeal concluded (160 F.2d 756-757): 

"In the instant case the contributors not only 
testif.va that tney contributed freely and 
voluntarily, but tney said that they would not 
have contributed if they had known the defendant 
was going to keep the money, which seems to us 
the antithesis of extortion. 

The present case, of course, involves a statute 
which quite plainly codifies the common law definition of 
extortion, and which the court of appeals held would have 
been violated by the conduct in United States v. Sutton , 
supra. Moreover, unlike United State s v. Sutton , the 
"contributor" here will not testify that he contributed 
freely and voluntarily; on the contrary, its members 
will testify that they agreed to the contribution solely 
because it was demanded by a public official who "had 
and was reasonably understood *** to have the power to 
take action which could adversely affect William F. 
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Cosulich Associates in obtaining and performing contracts 
with the Town of Oyster Bay, Long Island." 

Accordingly, it is plain that defendant's conten¬ 
tion, that the conduct alleged here does not violate the 
Hobbs Act is frivolous. 

III. The Indictment Alleges A Sufficient 

Basis to Sustain Federal Jurisdiction 

The indictment here alleges that the aforedescribed 
"conduct of the defendant GERARD P. TROTTA, by depleting 
the assets of William F. Cosulich Associates, which 
transacted business in interstate commerce, purchased and 
sold goods and services in interstate commerce, and made 
use of the facilities of interstate commerce, had the 
potential of affecting commerce and did affect commerce 
as that term is defined by Title 18, United States Code, 
Section 1951(b)(3)." 

This allegation is more than sufficient to sustain 
federal jurisdiction. Particularly apposite here is 
United S tates v. Augello, 451 F.2d 1167 (C.A. 2, 1971) , 
certiorari denied, 405 U.S. 1070 (1972) , where it was 
conceded that, because the extortionate scheme was 
promptly reported to law enforcement authorities, the 
conduct of the victimized business enterprise was not 
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affected "in a way demonstrably interfering with inter- 
..t a commerce" (451 I'. 2d 1169). In sustaining the 

. j chi. lac., t.io coar^. 


of Con ten under 
l ich v. Mi iui’ , 

II , 1 ' .. Kc: . u 

•jil Lit i* >bb: 

, J 61 l ■ .. •. / i 2 , 

> 2 . (1u i ) , i t 

"in my way or 
, alfects c<Muinero , 
v potential or subtle. 
'.8 F.2d IOC'), 1076- 


11 n i i r • i i S i ■ • t , 
2 5 b.Mc.. 2u '■ 0 
214 F. 2d 4 4 i , 

7 r > S.CL. 


, . an led, (irasso v. 

JMV f. : . 1021, 90 S.Ci . 1298, 

(CP;i ,, iiulahan v. United Staten, 

4 r ' (8 Cir.), cert, denied, 348 LJ.S. 
99 L.Ed. 675 (1954). Here, 


de i • • • >n iiat’i ■. -Burger ’ s resources, which 
by it.sei : ■ ty impair the efficient conduct of 
iv b. ine: ; sufficiently to affect commerce. 
United Stall v. t’rovenzano, 334 F. 2d l>78, 692 
(3 Cir.), c t. denied, 379 U.S. 947,85 S.Ct. 

440 , . i,.i;.i.2d 544 (1964), was shown at the 

v»-ry leant by the September 5, 1968 payment 
taken directly from Happy-Burger’s cash register. 
We are therefore persuaded that the charges in 
this i!Ui etment provided a proper basis to invoke 
the- llobbs Act." 


Here, the indictment not only tracks the language 
, , L ;, i obi Act, but it particularizes the effect of 

d. fondant’s conduct by alleging that the assets of William 
j. Cos ul ic.i Associates, which did business locally and 


out of- .. i_.it e, wore depleted. Under United States v. 
Augcllo, that allegation, if proven at trial, is sufficient 
without more, to establish federal jurisdiction. 
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The defendant's attempt to distinguish Augello 
from this case can be described charitably as feeble. 

Thus defendant alleges (Memo. p. 18-J.9) : 

"In Augello, the victim was induced by 
threats of physical violence to make money 
payments to appellant in return for protection 
against interference in operating his restaurant. 
The money extorted, in one instance, came direct y 
from the store's cash register; the money was 
obviously necessary for the effective operation 
of the store. In the case at bar, unlike the 
situation in Augello, the exact source of funds 
is unknown and the nexus between the alleged 
giving of funds and the operation of Cosulich 
Associates is missing." 

This argument goes only to the proof to be 


adduced in support of allegations which are facially 
sufficient. Moreover, the course of the funds paid in 
this case is not "unknown." The checks, copies of which 
have been provided to the defendant, snow that the extortion 
money here came from the partnership checking account. 

Surely the defendant is not suggesting that Augello turned 
on the fact that the money came from a cash register 
rather than a checking account. 


CONCLUSION 


For all of the foregoing reasons, the motion to 






I 


\ 

V 


/ 
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dismiss the indictment should be denied. 


Respectfully submitted, 


DAVID G. TRAGER 
United States Attorney 
Eastern District of New York 


EDWARD R. KORMAN, 

Chief Assistant United States Attorney, 
(Of Counsel) 
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UNTYO STATES DISTRICT’ COURT 
EASTERN DISTRICT OF HEW YORK 

-x 

united nyatts or America, 

-.lf.ail.St- 
GERAR) TTCTTA, 

Defendant. 


p pelt : rr'iArv sta ter nt 

Thin brief in submitted in a reply to the eovemnent's 
"' V:; ora:idum of the United States in Opposition to the 'lotion to Dismiss 
the Indict."-•at”, whieh v:as submitted in answer to the defendant's notion 
to dir.oiiss the indictment. 


POINT T (answering government's Point I) 

t 

the rjoimrrr is fatal!.y vague 

AND FAILS TO IDENTIFY TliE ACT 
WHICH THE DEFA’DATT IS ACCUSED OE 

doing whig: is i:j vioiation oe 

IS U.S.C. SECTION 13S1. TCP GOVEPN- 
RNT HAS FAILED TO CI'IT A SINGLE CASE 
Wild MAS UPHEIJ) AN INblCTTLT AS VAC ip 
AS Y >L CAT AT DA D.__ 

Succinctly stated, it is the defendant's position, that the 
indictment fails to specify any particular inspect in 'which Hr. Trot la's 
o >nduet was "unlawful", '.he use of the term "under color of official 
ri *,ht" duos not identify the act which the defendant is accused of doinr 


which is violative of the Hobbs Act. Our position is fully in accord with 
a co-j on sense ivadinr o r the indictimnt. Pule 7(c) of the Poderal lulos 
of Ori' inal 'I'rocedurc requires that an indictment contain "a plain, concise 
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and definite written statement of th’ essential facts constituting 

the offense charged." Trie within indictncnt utterly fails to specify 

what act of the defendant, Gerard P. Trotta, constitutes his alleged 
Putting, aside 

misbehavior, /all hy:>er technical argument bv tee government, even 
without a Pule 7(c), common sense alone dictates that a statement cf 
the "essential facts" constituting the offense of e>rtortion must mho 
roKrencc to what defendant is specifically alleged to have done in 
order to have "extorted" the funds. 

The cases cited by the defendant in his original brief 
C' n il.'d St ates v. Sim mons, 96 II.S. 360; ’ ’nite r 1 , Sta t es v. C n lihshanh , 

92 U.S. 542; United States v. Carl! , 105 U.S. Gil; Russe ll v. Unite- 1 
States, 369 U.S. 749) which the rpvernrerit attempted to distinquish on 
their Piets, were cited by the defendant for the general principles which 
taev elloquently set forth. V/hile those cases are obviously distinguish¬ 
able on their facts from the case at bar, the case of Uni ted States, v. 

I 

Gtaoacu’ , 502 P2d 78b (7th Cir., 1074) is factually relevant and is a 
case which the qovemnent fails to address itself to. A review of the 
indict.amt in Stasxnik readily explains the -’overment*s silence. The 
indictment in Stasx.cuk carries on at the exact point where this indictm nt 
ends .and supplies the defendant with a plain, concise and definite written 
statement of the essential facts constituting the offense charred. Instead 
of resortin'* to puesswork, surmise and conjecture - the best that can he 
done with this indictncnt - the indictment in St ns-/oik clearly sets forth 
the " Quid ;_r? Hi2" m ' 1 tells thlt defoncLint that he was accused of extort in 
money under the threat that if the nonov was not paid, there would be no 
zoninp chanpe. 
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The cases cited by the r,ovcmr>eiit O'r.pcrti v. IT.ited Steles, 

„0G F2d 148, 140 (5th Cir., I960); 430 nd 

106 (?nd Cir., 1970); United States v.he hrcM, 34G U.S. 374, 378 (1963) 
unlike Stns/cuk, bear no resemblance to the problem posed herein and are 

inapposite to the case, at bar. 

polin' IT (answerinf, government’s Point II) 

Tin: GovEPirerr’s position that the 

SOLICITATION OF FUNDS BY A PUBLIC 

official fpom o’ if. who coulo ?r 

AFFTCTEF BY THAT PUBLIC OFFICIAL, 

CONSTITUTES A VIOLATION OF TIT 
HOBBS *fT, IS UNTENABLE AID INIMICAL 
TO OUR SYSTEM OF GO VLB.’ If T’JT AS IT 
NON EXISTS. _„_1- 

The p.ovenJTcnt has proffered a novel theory of criminality 
Whereby it would becarc illegal for any public servant to solicit funds 
lron one v,ho could be adversely effected by that public servant. This 
would create -per se” liability - leaving the intent of the parties as 
entirely irrelevant. The .term ’’extortion” would take on an entirely now 
incoming and would foster a restructuring of our social institutions as we 
Know them today. The government, in what can only be descried as hair¬ 
splitting states that this is not its position. Father it is the .over¬ 
rent’s position that the demand must be made to one who could "adversely 
and directly he affected” by the manner in which the public official 
exercised his powers. Vic fail to note any distinction between the r.overm- 
nent’s present position and the potentiality for’ mischief as outlined m 
our original brief to this court. Surf ice it to say, any l^yer appearin'’ 
ixiforc any judge could "adversely and directly be affected" by that judge; 
nnv citizen could ’’adversely and directly br affected” by a policman or a 
firenvin; and any constituent could "adversely and directly be affected" 
by any action of his elected public official. 


/ 
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The interpretation attempted by the government does indeed create 
a very mischievious engine of prosecution and undoubtedly would have 
a far reaching effect upon the entiro American political procc. 

1 -very pul lie official would walk under the shadow of a criminal indict- 
la'iit each and every tiro .he ntterppted to raise funds for whatever purpose, 
he it the hov Scouts, the lie,art Tunc! or the Democratic Partv. 


The goveroront appears to rocognize that its medicine nip,'it 
'•'11 U’ hanl to swallow. To make its arpunent lore palatable herein, it 
argues aW 111 ^ heyond the face of the indictment (and beyond a 

Rule 7(c) motion), to the effect that this is not cne of the cises of 
'gwwi" fundraising by a politician, but, rather, that the dcf< ndant is 
a "bad" nan collectinr for a source (the Republican Part;,') which the 
government apparently disapproves of. With all due respect tc the 
■eve.'merit, we must note' our dismay at their unwarranted and baseless 
at tael; on the integrity of fir. Trotta. (p. 11, governront 1 s neoorandir:). 


'the fact of the matter is that hr. Trotta literally worked his way up 

through the Civil Service fieri t System in order to obtain the nos it ion 

/ 

he field licforo lie voluntarily resigned in the lipht of this nj'esent 
indictment. Prom 1051 to 1957, excluding a period of ti.no in which he 
served in the .’Trine Corps in the. Korean conflict, ?‘r. Trotta worked for 
Tar. sau Countv in the ftepartnent of Public Works in the insect control 
division. Then in 1957 lie was promoted to labor foreman, and in 1359 
he war; again promoted to assistant superintendent of narks. lr. 196‘i 
he lxicanvd the acting superintendent of parks, and in 19CC he was appointed 
by the town bo ml as suj'crintendcnt of parks. In 1971 he was appointed 
Commission’ r of Public Works. Iheiefore, although l v ’. Trotta',. iob ;s 
corrissioimr was appointive (havin ’ been aboro the civil serv x> hierw-ohv) 
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'.ic ;ia! proceeded entirely on a Civil So vice Merit basis thnxyh 
tiie Civil Service hierarchy, before his appoint? ront as cormis::. loner. 


Although Mr. Trotta lacks a collere deqroe, a qualification 
up n wbi 'h the eovemnent apparently places undue emphasis, he has always 
dmiiistratc.l, in every position that he has held, exceptional admini strati', 
ability. Tire Tovti of Duster Bay has enjoyed a reputation for havinp one 
of t . finest p.rrks systems -in ‘Jew York State, under the administration 
of ' . Trotta. It is r.ost regrettable that we lvive had to he joined into 
a ile’ lie which lies quite outside of a liile 7(c) motion. 

POrJT III (answering povornnont’s Point III) 

Tin: rnicriTMT fails to aujige 
a sufficient basis to sustain 

ITQERAL JURIED! CTI0P. _. 

The 'ovemnent' relies on Uni ted States v. Aurello , 4f»l F2d 11 r7 
(2nd Cir., 1071). See our discussion of the Ayr olio case in our original 

brief. 


cP ncujsioM 

iAO! cc'.nrr 'or the vitteim micro '’it 

IS FATALLY nunCI’IVT r.Y FAILIUO. TO 

apprise 111 ): defendant v/itm reasonable • 

dlFTAIMlY i P THE NATURE op THE ACCUSA- / 
TIONM ACAddST HIM. MOREOVER, TEE 
cover: ime:jt's coMSTPiicnoM of the hobbs 
act is intdiabu:. 


Respectfully submitted, 

LYOM AM’ EELSAUM 
Attorneys for Defendant 
Office f. P. 0. Address 
123-GO S3rv! Avenue 
Kew Can.I*ms, N.Y. 11**1L 
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THE COURT: Mr. Lyon, I see you have a motion, j 
MR. LYON: Yes, your Honor. Normally, 

Mr. Erlbaum has been arguing these motions. Although 
I expect I am trial counsel in the matter, Mr. Erlbaum 
is engaged in a trial in Queens, so I have decided to 

take over the arguments. 

What we're moving for now is again a dismissal 

of the indictment. It seems this is becoming a regular 
procedure. This is the third indictment which has 
been submitted and we respectfully submit with 
exactly the same effects. Specifically, our contention 
is that the indictment, although it an introduction 
count, it does not spell out a crime, because in a 
sense, what the indictment says is that Mr. Trotta 
had a certain position with the Government and that 
Mr. Trotta, also a member of the Republican Committee, 
that Mr. Trotta got a contribution for the Republican 
Party from Mr. Cosulich and that's all it says. 

Now, the contention of, evidently, of the 
Government is that since they say that he got it 
under a color of official right that that would be 
sufficient to spell out a crime. Well, my argument 
here is not merely a question of technicality of the 
indictment, but I suspect that this indictment suggest^ 
a motivation that is dangerous in the extreme, because! 
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it's what I would call an ex post facto situation of 


2 | 

one type. 


3 

What the Government is really saying is that 



even though in our culture we've had politicians <md 


, ! 

politics and we've had people running for office who 


C. jj 

* 

are part of different organizations and people have 


7 1 

worn several hats in their careers, all through our 


8 J ; 

culture and continue to do it this day, the Government 


. 

in contending now that if somebody has an official 


10 

position wherein he might exercise some authority, that 


11 1 

in itself is sufficient to suggest that is a throat 


12 : 

to the person from whom he gets a contribution for 


\:\ 

money. 


ii Thus, a Judge who is interested in the Hoy 


15 

ir> 

Scouts could be subject to such an indictment if he 

! 

collected money for Hoy Scouts or if ho collected none} 


17 

for Cancer societies or anything of the sort. Just 


18 

under the theory that since he has a position of power 


19 

and the person from whom he's collecting might 


2 ; ) 

consider in that position of power, could be used 


21 

. 

adversely to him. 


22 

Now, even assuming that that was so, he doesn t 


28 

spell out that in effect. That this position was what 


21 

effectuated the contribution. Rut I say, if he did, 



25 


he would not be spelling out a crime. 


He would not be i 
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1 1 

spelling out a crime that could possibly be attendee 

2 

by the Congress. He could not be spelling out a crime 

,! 

that could possibly have been intended by our whole 

4 ; 

cultural system because that's the way we have been 

5 I 

functioning up to now. 

0 jl 

If this indictment were allowed to stand, then 

7 

it would seem that all he would — that you have an 

8 i 

agreed statement of the facts. Substantially, all 

y |j 

he'd say is that there has been a contribution given 

U) | 

not to Ilr. Trotta but to the Republican Party. 

11 

Mr. Trotta was the one that collected it and therefore 

12 ' 

he's guilty of extortion under the Harp Act. 

13 | 

Consider history of the Harp's Act; that is, 

' ’ i 

certainly not what it was intended to stop. 

15 

Now, there is one point I'd like to make. 

Hi ! 

Question: When he talks about the color of official 1 

17 

right, I think there has been some tremendous confusion 

1H 

in the use of the language and the understanding of | 

19 

the language of the color of official right. As I 

20 

understand it, the plain ordinary meaning of language 

21 

would indicate that when one uses the color of official 

22 

right, one is deluding the person from whom he takes 

23 

the money on the theory that because he has this 

21 

official position, he’s entitled to the money. So, 

25 

that if a man at a toll station would say that instead j 
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i ll 

of ordinary 50 cents toll, because you have a trailer, | 



2 

there is a ten dollar toll and the person giving the 



1 

3 

ten dollars really believes that the ten dollars is 



4 '! 

due, he would be using the color of official rights. 



‘ i| 

He wouldn't be using fear, he would simply be fooling 



« : 

somebody by suggesting that he's entitled to something 



7 

that he's not entitled to. 



8 ! 

In a discussion of the common law concept of 



«.! i 

the color of official right, this seems to be estab¬ 



u, 

lished and I am referring to criminal law by Roland 



" 

M. Perkins, put out by Brooklyn, by the Foundation 




President, 1957 edition. In that book on page 321, 



" 

the following is stated; the offense of the color under 



M 

the color of office, the offense consists in the oppres 

) 

5 


u. 

I 

sive misuse of the exceptional power with which 


1(1 jj 

the lav; invests the incumbents of an office, hence is 

1 

17 

not committed unless a fee was collected under the 




color of office. 



,!l i| 

Thus, where the solicitor was approached on 



- 

behalf cf a defendant after repeated requests told him 



21 ! 

he could not advise him as solic itor because he was 



22 • 1 

bound to prosecute, but with $20, advised him as a 



2 ; t I 

lawyer, which he did, telling him to post bond and 




appeal. This was not extortion because it was not 



2 f> ! 

|| 

- 

collected under the color of office. 

| 
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Presumably, if he told him I have the right to j 
advise you as a county solicitor, if you give me ?2J, 
then he would be operating under the color 6f office. 
He would be pretending to have powers he didn't have. 

THE COURT: Let me just ask you, I don't mean 
to interrupt. 

MR. LYON: Your Honor, I am pretty well 
finished. We should focus on something. 

THE COURT: Granted that one possible inter¬ 
pretation under color of official right is as you say, 
a way of dealing with situations in which a man 
asserts his official position as a basis for collect¬ 
ing money under a delusional —— 

MR. LYON: To bo more than that, it really is. 
THE COURT: I grant that that could be a form 

of fraud. 

MR. LYON: Right. 

THE COURT: But here we're talking about some¬ 
thing which Congress has defined as a possible means 
of extortion. That is to say, if you look at Section 
1951, the terra extortion means the obtaining of 

property from another with his consent. And if you 

-* y v ' \ \ • 

leave out, "induced by lawful use," and simply say, 
"with his consent, induced under color of official 


right" 





b 


r\ kj m. 

... LYGk . Rlgii.-. 

Tin; COURT: Now, in today's sophisticated world j 
v dealings of one kind or another, 

, in .... ( official position was a power or 

j 

- t - .1 to affect the hopes and the conduct of a 

_ ei . ..j with an agency of Governme nt : it 
. ...... . 0 ne this could spell out a situation which 

,t 1 ' construed as extortive in nature. 

LYON : But that would be -- 

Tin. COURT: Wasn't that v:hat Congress was 

vf: 1 to d(‘ - with? 

lyori* I don’t know if Congress was reail> 

vi; to deal with it. It was really a racketeer - 

i 

St if LO. 

the COURT: Well, it is in the chapter on 
racketeering, but there are cases — there have been 

cases under it dealing with 

MR. LYON : It’s been extended by the Courts. 

Let's accept the fact it's extended. If you have a 
situation such as you say where somebody has an 
official position and the man knows he has to deal with 
this person in the official position, therefore he is, j 
he by consent gives the money but implies the reason 1 
he is doing it is because he doesn't want to be hurt ; 
by the man in t 2 official position. 
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What you have there is an implied use o£ tear 
because what is being done is that the person who has 
the official position in which he can cut you oft out 
of business, can sell your contracts or not, give you 
contracts, he's inducing the consent by the use of 

fear. He's not fooling. 

the COURT: Cut Congress hasn't limited 
MR. LYON: I know, but the other side of the 
picture, they didn't heed the other side. Didn't 
need, "under color of official right," if it's to be 

used to explain exactly the same situation. 

If you __ the situation where a man gives money 

because he's afraid he's going to be cut off, that's 

covered by fear. 

There could be another situation very readily 
where a man gives money because for one reason or 
another he really believes that the person who's 
asking for it has the. right to get it and this is - 
that's perfectly proper to do. That would be a wrong- 

doing, as well. 

THE COURT: Maybe that situation obtains hat-. 
MR. LYON: If it does, they have to spell it 
out. I suggest it doesn't. That's why they don't 
spell it out, because there is no way they are going 
to be able to tell Mr. Cosulioh that, as commissioner. 
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ho had the right to insist on a contribution to the 
Republican Party. If they want to say that, if that's j 
the theory, I'd like like to hear it, and we have 
a right to know what we have to defend. 

If the theory was that Mr. Cosulich was fooled, j 
that Mr. Cosulich really thought because Trotta had 
the commissioner post, he had the right to insist upon j 
the contribution to the Republican Party, then let them 
say so. Then we'll know what v/e have to defend. 

Tlir. COURT: Let me ask you this question: 
Regardless of Mr. Cosulich's state of mind, if in fact 
a refusal to make a contribution did result in some 
stage with respect to Cosulich's business as a 
consulting engineer, regardless of Mr. Cosulich's 
state of mind, would not that be the essential link 
between the extortion and the effect upon interstate 
commerce? 

MR. LYON: That's right. It's unfortunate, I 
mention Mr. Cosulich's state of mind. I don't want 
to vise that state of mind at all. What I meant to say 
is Mr. Trotta attempted to get money from Mr. Cosulich 
by Mr. Trotta's suggesting he had a right to collect 
because he w/is the Commissioner, then that would be 
under the color of right. They should say so • 


Cosulich attempted to get money. Never mind. I'm 

















saying. 

Now, if v/G violated Section 1951, we'd like to 
know bow. Did we violate it by an implied threat? 

Did we violate it by sugcjesting that we had more 
authority than we really had, then let him say so. 

But if we leave it this way, then, in the first place, 
it violates a rule that where — that an individual 
should have some clear definition of what the defendan 
did and, secondly, that it's a very clear maneuver to 
accomplish something which, I submit, even inter¬ 
social revolution, and it seems to me it's fantastic 
to my mind that this is going on three times and 
all Mr. Korman would have to do in order to eliminate 
all this discussion, just add about four or five 
words, and he doesn't want to do it. 

Now, I know Mr. Korman for some time and he's 
a very intelligent man and a very practical man. It 
seems to me we could have solved this easily. This 
has to be a good reason for not solving, that is, 
the only reason I can see is, by this indictment 
somehow some big social revolution is going to be 
accomplished whereby, if you are a member, if you are 
an official government, you dare not get involved in 


any type of political official activities. This is 
what this is accomplishing. 
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TIIE COURT: Maybe that is what the Congress 
in mind. 

MR. LYON: If it was, let's test it. 
(Continued on next page.) 


1 

had 
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the COURT: This is what the Government is 

obviously embarked upon. 

MR. LYON: No. X don't think so because they 

want to ve able to put more in. Why didn't we call 

it agreed state if facts. That's the only way to 

test that, your Honor. 

Tin: COURT: Let me try to analyze it to you 

this way: The meaning of the statute is essentially 

to prevent or curb a fairly common crime known as 

"extortion." 

MR. LYON: Right. 

THE COURT: The obtaining of money from an¬ 
other person essentially against his will, that was 
the original meaning of it. By some form of coercion, 
of pressure, force, violence, fear, in such a period. 

But in today's sophisticated world, wo recog¬ 
nize that extortion can take many forms. One of 
which is for a public official having the power to 
affect the business of another. Using his position 
of power of office, of official right to say 1 expect 

you to make this payment. 

Now, the other man doesn't in fear, lot us say, 

he simply is induced to make that payment because he 

may want the business. Now, he may not even be the 

best man to do the business for the municipality. 
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Ho may be the worst rnan, although very often I suppose 


1 

2 j 

1 

bidding is done on a low bid basis, but I am led to 


3 

believe that isn't necessarily a guarantee either. 



Some discretion may be exercised, and I think that the 


•' j 

two elements here that are recommended with a situa¬ 


o ij 

tion arc the act of extortion,that is to say, the 


7 || 

obtaining of money and the recommendation with a situa¬ 


8 ! 

tion showing as of affecting commerce in any way or 


9 1 

degree. 


io! 

Now, I realize the fullness of your argument. 


n 

You say that element is not really borne out in this 


12 j 

indictment. I am simply saying that I am not so sure 


13 

about that. 

| 


14 

If it was the understanding of the person who 


1ft 

paid the money that if he didn't pay his, his business, 


10 

his big dealings could be affected. Whether fear or 


17 

not, that isn't the point. 


18 

MR. LYON: I am suggesting you are stating 


19 

precisely what I am stating. You have to know, 


20 

speculate if there were. So then this is adequate. 


21 

THE COURT: Yes. 


22 

MR. LYON: Well, let him state it. 


23 

T1IF. COURT: But now I am getting down to some¬ 


24 

thing else. I recognize that — 


2ft 

I • 

MR. LYON: We have to get. 











ir> 



A 

THE COURT: In all probability, your greatest 
experience and familiarity has been in the area of 
common law crimes of the state. Would that not be 

correct? 

Where these matters are spelled out in the 
simple form by the direct statements, quantitative 
statements of acts done whether it be rape, homicide, 
robbery, et cetera. 

MR. LYON: Let me say that was up to about 
five years ago. 

THE COURT: This is not intended to -- 

MR. LYON: -- to denegrate me, I understand. 

THE COURT: In any way. 

MR. LYON: I might say in the last five years, 
I have been so busy representing public officials on 
conspiracy charges that the inference has changed 
tremendously. It used to be about 00-20 per cent 
this way. 

I am very familiar, unfortunately, with the 

process that's going on today. 

I have had quite a number of individuals in¬ 
volving conspiracies, involving the crimes that have 
been well, the anti-racketeering acts and kickbacks 
and so on. Always we spell out something because, 
as I tried to point out to your Honor, even in 
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justifying it, you have to say well, ^ buch and LUCa 


2 1 

v-erc the case, then this might be adequate. 


' 

Well, that's the point. He should tell us 


4 1 

because the rules say so. Let me drop my whole 


f. 

sociological theories for the moment. 


C 

Just under the rules as they arc today, merely 


7 

defining a crime, not merely restating the statute. 


8 1 

1 

If he says the reason this was a crime was because 


9 

Mr. Trotta attempted to let this man feel that if you 


10 

don’t deal, you are not going to get the job. Tncn 


n 

lot him say so; we know what we are defending. 


12 ! 

the COURT: You stated very simply. I under¬ 


13 

stand what you claim to be. 


14 : 

MU. LYON: I claimed the same thing about cue 


If) 

1 second paragraph. So because he also doesn’t state 


16 

| how the assets were depleted. He said it affected 


17 

interstate commerce. Decause there was a depletion 


18 

|i of assets. Does he benefit from that since the man 


19 

SI qavc him money? That is supposedly a depreciation 


20 

of assets that may not be so at all. There may have 


21 

been a fund for the purpose of contribution. 


22 

THE COURT: What I was leading up to, glad 


23 

to have you mention that point. Those all arent — 

' 


24 

those all are matters of fact and proof. 


2. r > 

MR. LYOU : Except the rules do require that 

i * 
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they give us some indication, not only some indication 
but a clear indication of what the area of proof is 
going to be. They are not supposed to have an indict¬ 
ment that leaves them free to start thinking that the 
time of the bill of particulars, may be a little 
later as to which way they would like to go. That 
iB all very well in football, if you want to go, be 
able to go to the right or left end but this isn't a 
game. They are not supposed to be able to run around 
the right or left end. 

When the indictment is made, if we accept, 
they might, the grand jury has anything to say about 
it, has been penetrated for many years. Then the 
grand jury is supposed to say the crime, not the 
United States Attorney. The United States Attorney 
was supposed to present it to the grand jury. The 
grand jury is supposed to decide on a crime. 

Here the grand jury's strict little hand, they 
leave a crime so open that the United States Attorney 
now has plenty of time until he makes his bill of 
particulars, which indicates right or left and to — 
THE COURT: Let me state one thing. Then 
I will ask Mr. Korman to deal with some of your points. 

I seem to notice you must have heard, as I have 
heard, that Congress always had as one of its funda- 
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mental concern:, that no one be in the government, 
for example,may impose a burden upon interstate com¬ 
merce and that burden usually is some kind of charge. 

And many of those cases have gone up as high as the 
Supreme Court, set aside some action of the state or 
municipality as a burden on interstate commerce. 

Now, here, although you don't think very much 
of what the Government states was the effect upon the 
business of Serige, the pleading assets, couldn’t 
that be viewed in and of itself that tax if one can, 
of a contribution compelled by the circumstances here. 

As a burden on interstate commerce. 

MR. LYON: Well, the only thing with that 
would be that any larceny, any business would be a 
burden on the state on just a commerce because that 
would be a depletion by its very nature. 

If you take money, you've taken some money 
from the business and if you have contributed money, 
given some money from the business — 

THE COURT: We are talking here not about, 

I quite agree with you, with anyone who is burglarized 
or held up is depleted of assets. Dut we don't have 
to deal with burdens on interstate commerce in at¬ 
tempting to deal with that kind of fraud. 

Congress is bound by the Constitution to regulat 
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or limit its regulations, which do restrict inter¬ 
state commerce. Here the Congress has attempted to 
by virtue of the fact that Cosulich, according to the 
indictment, is engaged in interstate commerce. 

MR. LYON: I don't think — 

THE COURT: I believe that allegation is made 
at the outset. They "performed services in the State 
of New York and other states. They are engaged in 

interstate commerce, purchase and sale of goods and 
services in interstate commerce," and so forth. 

Now, what I am trying to say is, if one may 
enlighten this extortion of payments, contributions, 
has in effect a charge upon the services that they 
rendered which they shouldn't have to pay because 

it is something superadded. 

If you want to do business with the Town of 
Oyster Bay, you have to contribute. Now, I am 
saying in that sense it could conceivably be viewed 
as a burden, a charge upon Cosulich doing business 
under color of official right because of the allega¬ 
tions here that the man in question, the officer in 
question, has the right to call the shots as to who 
gets the jobs, and so forth. Isn't that the more 
sophisticated form of extortion. 

MR. LYON: Yes. That's perfectly true, but 
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I am going into the question of leaving against 
I am saying he's leaving himself to go around either 

right or left end. 

If we have the right now to.say that it's not 
an interstate commerce, that the assets weren t de 
pleted, he should at least, he says that the reason 
that it comes into interstate commerce "not merely 
because they worked in interstate commerce because 
this depleted the assets." They loft and all he 
can do is tell us how the assets were depleted, so 
that we have something to argue about. 

THE COURT: Well, isn't it very simple? 

I had less money in the bank after X made the contri- 

bution. 

MR. LYON: Maybe he didn't really. 

THE COURT: You mean in return for the contri¬ 
bution he made a large profit? 

MR. LYON: Maybe he makes contributions. 
Anyway, you know, it seems to me the real evil, they 
made this on the larger scale at the beginning; 
simply because I just want to state for the record 
to your Honor what really concerns me keep it down. 
But I don't have to do that. I can limit it simply 
to a pleading argument. 


If we take the technicality to just go over 
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that, just again very briefly and we beep forgetting 
that it's really the Grand Jury that spells out the 
crime. Even though, it doesn't happen that's what 
the law teys. 


So, that when it comes out of the Grand Jury 


that crime should be spelled out. 

Mow, of course, I know the United States Attor¬ 
ney usually plays it both ways so that he’s in a posi¬ 
tion to see the bill of particulars later arid tell 
you what you really did wrona. By then, if you com¬ 
plain that he's doing something wrong the Grand Jury 
says. Oh no, the Grand Jury is the one that returned 
the indictment. I had nothing to do with it. 

Now, the theory is that the Grand Jurv returns 
the indictment. IThenthat comes out of the Grand 
Jury that crime is supposed to be spelled out. The 


questions of proof are his but the crime is the 
Grand Jurv's. If it comes cut of the Grand Jury 
and that crime is still so indifferent that he has 
the right to determine precisely what the crime is, 
even by hi 3 bill of particulars, then the hypocrisy 
of the Grand Jury is so oreat that we're really violati 

the law. 

Now, here's this indictment and it comes out of 
the Grand Jury and it says "Depleted theassets" and 


no 




77 


A 76 

we don't ):now how it depleted the assets. Tt says, 

"V7e took money from Cosulich"and we don’t know how 
we took money from Cosulich. The proof of the matter 
is, if I were the United States Attorney, I would know 
now that I can operate out of one of a half a docen 
alternatives. In order to convict Mr.Trotta — 

MR. KORMA'.J: Couldyou tell me what they are? 

MR. LYON: Certainly. I can say there was 
fear that was involved. If you want. I'll try your 
case for you too. I can say that there was fear that 
was involved. I can say that Mr. Cosulich really be¬ 
lieved that Mr. Trotta had this riqht and this was 
the policy of the Oyster Ray. This had been done for 
years and years: that was his official position, collec¬ 
tor of money. I can say that. 

I can svggest that Mr. Trotta, I can try to 
prove that Mr. Trotta, said outright that if you don't 
oive me the money, we are not going to give you busi¬ 
ness. Or suggest that somebody told him that there 
was a delay because of it. 

I have any number of ways in which to try not 
merely to prove the crime, but any number of ways to 
construct a theory of the crime. 

THE COURT: Rut the — 

MR. LYON: That's left open. 





THE COURT: The actual matters that you refer 


to would be clearly provable under the indictment 
and it exists. 

MR. LY That's right, he can. 

THE COURT: I don't see — the very fact of 
your waiver, those things tend to — 

MR. LYON: I'm not supposed to have to be aware 
of alternatives according to the statute. 

THE COURT: . I don't consider those alternatives 
ns you put them. I consider them simply, one might say 
as the bundle of factual proof that substantiates the 
outline made in the indictment. 

MR. LYON: Rut that's not what the rules say. 


your Honor. 

"The purpose of an indictment is to fully apprise 
the defendant of the crime in which he is charged so 
that he may properly prepare his defense in the al¬ 
ternatives . " 

TnE COURT: Rut this is the way the crime charaer 
is that the defendant, usinrr his official position, 
committed extortion by extracting money from a contractc 
doing business with the town. 

MR. LYON: No. He doesn't say that. 

;IIE COURT: I think he does. 


r 


MR. LYON: Doesn't say by extracting money. 
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THE COURT: He says, "Ry knowingly an'! willfully 
demanding and-.obtaining from Cosulich with his concern, 
but inducement by the fact he was acting under color 
of official right." 

That is to say, Cosulich was a lawyer, he 
was Commissioner of Public Works, he had a deal with 
him. 

MR. LYON: Would he be restricted tv- that, then? 

THE COURT: I don’t know. 

MR. LYON: I would like to to on the agreed 
state of facts if that’s the purpose to establish that 
this could be a crime. I would like to go on »greed 
state of facts on that on that. 

TI!F COURT: VJould you agree that if he didn't 
get the contribution he — 

MR. LYON: Now, that's what I want to — 

THE COURT: The proof here would require inter¬ 
ference and I would assume it would have to be some 
proof of interference. 

MR. LYON: ^ow, you may assume that — 

THE COURT: Well — 

MR. LYON: And I say, may assume that but I 
have no idea whether that’s what he is going to try 


to prove ? 


THE COURT: Mr. Korman. 


i 


) 
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MR. KORMAN: Just interested in his proposal 
in respect to the facts. 

THE COURT: Is that what caused you to arise? 

MR. KORMAN: Yes. 

MR. LYON: T would love to have an aareed 
statement of fact. There was a contribution made 
that Mr. Trotta collected the checks and Mr. Trotta 
had no position and let's cto on that, period. 

MR. KORMAN: Well -- 

THE COURT: I don't think that would quite ful¬ 
fill the requirement. 

MR. LYON: That's precisely my point. 

THE COURT: But T don't think — 

MR. T.YON: T think Mr. Korman, that':.; why the 
indictment is written this wav. 

THE COURT: T'll tell vou, I have a note from 
the Jury. May I ask you to just sit in the front row 
benches. 

(A short recess was taken.) 

THE COURT: Mr. Korman, wait a minute for a re¬ 
sponse to Mr. Lyon's comments about the mifflcl nicy of 
your indictment. 

MR. KORMAN: Before I begin, your Honor, T just 
wanted to note that the defendant has not yet pleaded 
to this indictment. T acree with Mr. Rrlbaum, we do 
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delay the pleadincr until a convenient time and there 

was no objection to that. 

I juBt wanted to call that fact to vour nonor’s 

attention 

THF COURT: All r'oh^. 

MR. KORMAN: Your Honor, we believe this indict¬ 
ment is plainly sufficient in that the word "under 
color of official riqht" to which Mr. T.von objects, 
is the leqal terms subject to proof at trial. 

That there are hardly three or four alternatives 
and as a matter of fact, the only alternative I could 
see from far-fetched theory that possibly Mr. Trotta 
believed Mr.Cosulich believed there was a authorized 
public work to collect contributions for the Republican 
Party. Other than that, I don’t know how manv alter¬ 
native theories we have. V»e defined the term a 
memorandum of law that we filed in response to the 
motion to dismiss the other indictment. This indict¬ 
ment charqes that Mr. Trotta demanded monies for the 
benefit of the Republican Rartv from Mr. Cosulich. 

It alleges that Mr. Trotta held a position, 
public position, through which he could adversely af¬ 
fect the business of Mr. Cosulich's business firm. 

That Mr. Cosulich's firm did.business with the town 
of Oyster Ray and as a result of those two facts, Mr. 
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Cosulich believed and van Mr.Trotta had and wan reason¬ 
ably understood by Mr. Cosulich and its msmhsrs to have 


the power to take action, which could adversely affect 
will see associates. Pavinc defined the positi n 
those two parts, the indictment ooes on to alleoe that 
thssums of money aliened in each of those two counts 


obtained and demanded from William Cosulich Associates 

for the benefit of the Committee of nepubllean Con- 

and 

mitt ee of the town of Ovster T>av /consent to the pay¬ 


ments havino been induced, under color of official 
richt; that is, by virtue of the fact that ”r. Trotta 
held the position which he is described as havino 
held that the introductory portion of the indictment. 

If Mr. Lyon wants to have a clearer more de¬ 
tailed statement that would he the function of a bill 
of particulars. I would suooest that if what Mr. T.yon 
says is so about an indictment, have to alleoe that 
we would need bills of particulars because T don’t 


Vnow what more we could say. 

If in fact, the indictment containd all of a 

minute allegations which he would have it contain. 
With reaard tot he alienations about the effect on 
Interstate commerce, the indictment aoainst him al¬ 
leges that the aforesaid conduct; that is, the ob¬ 
taining of monies under color of official riohts, 

( 






• 

28 



A 02 


1 

with regard to the allegations about the prfect on 


2 

interstate commerce, the indictment against him 


3 

alleges that the aforesaid conduct; that is, the 


4 ! 

obtaining of monies under color of official right. 


6 

depleted the assets of William Cosulich Associates 


6 ; 

because in effect, William Cosulich's business is 


7 l 

interstate commerce. Then, as a matter of law. 


8 

commerce was affected. 


9 

We have a number of cases to support that and 


JO 

I will call *: to the attention of Mr. Frlbaum; when. 


n 

he has discussed United States against Orgello. I 


12 

have a copy as a matter of fact, I got from the 


13 

Federal records a copy of Judge Zavat's charge, which 


14 | 

was expressly approved by the Second Circuit in United 


15 | 

States Orgello and Judge Zavat charged the Jury: 


1G 

"Well you have heard of the interstate commerce 


17 

clause of the Constitution. United States T am sure 


18 

and I charge you that the United States has juris¬ 


19 

diction over all interstate commerce shipments and 


20 

deliveries of any goods from any kind from one point 

■ 


21 

to another point." 


22 

Now you heard the witness that Mr. Posen at 


23 

. the time stated in the indictment "owned and operated 


24 

an eating place in Brooklyn and that he purchased 


25 

several of his food supplies from a company in New 

i 




29 


A 83 

New Jersey to the extent as T recall $15,900 a year." j 
This is what Judge Zavat told the Jury. It was 
approved by the Board of Appeals. 

"Now, if you find beyond a reasonable doubt 
that supplies were brought into Rosen's place of 
business from Brooklyn from t he State of New Jersey 
or any place outside of the State of NBw York, as 
been testified to by Mr. Rosen, I do not recall 
the many officers of that. There are many people who 
sell those that are those products are used in this 
place of business I believe he testified to that, 
deliveries are made daily. 

"Now, if you find beyond a reasonable doubt 
that Rosen brought his materi. ’u, then I charge as 
a matter of law that whatever activities you should 
find beyond a reasonable doubt were committed by 
defendants, then I charge as a matter of law that you 
find that if you find beyond a reasonable doubt that 
there was extortion this now certainly is an element. 
It is not for you to pass on." 

So, that the question of — and I am reading 
from page 1887, 1888 and 1889 of the transcript. The 
elements of course, is a Question of law for your 
ITonor to decide. If you believe and we believe that 
the indictment was plainly sufficient in alleging and 
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satisfying the requirement of the statute. 

THF COURT: In other words, is it fair to 
say that it is your position that where a business¬ 
man or business is in fact engaged in interstate 
commerce that inducing him to part with money either 
by force or violence, which I think was the case in 
Orjello, isn't that right. 

MR. KORMAN: Right. 

THE COURT: Or under color of official right, 
as a public official that in and of itself is suffi¬ 
cient under the statute to constitute a crime. 

MR. KORMAN: That's correct. 

THE COURT: If proved in fact. 

MR.KORMAN: IF the money came from fie business. 

THF. COURT: Yes. 

MR. KORMAN: Yes. 

TITF COURT: That's the essence. 

(Continued on next pace.) 
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MR. LYON: I understand that's his arqumont. 

2 ! 

That the mere, if you proved the crime and if the 

3 

outfit was an interstate commerce, then he's really 

4 . 

II 

sayina that's all you need. You don't have to show 

5 ! 

depression of the assets because if money was part 

6 

of the crime, then that's all he would need. 

7 

THE COURT: I think if I'm not mistaken, there 

8 

was some reference to a charqe upon the man's busi¬ 

1 

9 1 

ness dealings. 

10 

MR. LYON: That's right. 

n | 

MR.KORMAN: Taking of the money from the busineiu 

1 

i2; 

essentially dissolves a depression of assets. 

• 

13 

THE COURT: Now, T guess that's its simplicitor 

14 1 

I 

MR. KORMAN: Of course, he took it and in 

16 

the Hope Burgess case he may have taken it from the 

lG 

bank. 

| 

17 

THE COURT: It doesn't convert you, Mr. Lyon, 

1ft 

I am not suggesting at all — 

19 

MR. LYON: I'd like to point out the difference, 

20 

It was very clear in that case that he took it from 

21 

the source that was not specified for in this pur¬ 

22 

pose. It's not unusual for businesses to have monies 

. 

23 

that are for the purpose of contributions. This is 

24 

26 

really the difficulty that we're in now. 

THE COURT: Well that may be which — be 


really the difficulty that we're in now. 

THE COURT: Well that may be which — be 
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actively net aside as a fund to he used on occasion 
such as this. But to my way of thinking, whether 
the act is innocence act or a guilty act, is pre¬ 
cisely the function of the Jury to determine on all 
the facts. 

MR. IjVOTT : Whether the act of taking the money 

is innocent or guilty, the act — 

THF. COURT: VJouldn’t you anree with that? 

MR. LYON: That's true. T sav for the suffi¬ 
ciency of the indictment, your nonor should now know 
before we even have the trial what they are claiming. 

Are they claiming that this money came out 
of funds that would he used for the conduct of the 
business. 

TITE COURT: Well, I would say without tryinq 
to tell the Government what its case really is, it 
seem3 clear to me the Government's position as ex- 
pr( ,g Sf ,* in this indictment is; that this man Cosulich’ 
business is in a manner which would bring him within 
the interstate impact theory, if you want to call it 
that. Such as the hamburger stand in Brooklyn buying 
its provisions from New Jersey. T assume there will 
be proof that Cosulich dealt in other states as well 


as New York. 

MR. KORMAN: There will, your Honor. 
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THE COIin'T: And that that his business de¬ 
rived its revenues in effect from dealinqs in other 
states than New vork and the arquments wi].l her 
that there was, no other reason on earth to extract, 
if you want to call it that because there is a demand, 
a demand the contribution claim. And the fact he 
was dealing that part of his business dealinqs were 
with the town of Oyster Pay, and that the official 
who extracted contribution did so by virture of his 
position. 

MR. LYON: You see, that's only because Mr. 
Korman says so. They don't say so, a demand. 

THE COURT: I think that comes rather clearly. 

HR. LYON: I could demand money from somebody, 
a public-spirited citizen. I could sav to someone 
look, you are, should contribute to the party in 
which you are interested otherwise, the party can't 
exist. That's a demand. 

I could say that to somebody, you should con¬ 
tribute to the Boys Scout because you're a public- 
spirited citizen and we don't hav« boy scouts. We’re 
going to have a lot of child delinquents. 

The question is, well was this the only way we 
know what the indictment is talkino about and the indie 
ment is returned by the Grand Jury not by Mr. T’ormnn. 
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what it's talking about when 


The only way we know 
Mr. Korman explains it or when he's aoing to explain 

it, when his memorandum — he says if you re^er to 
my memorandum it tells you clearly what I mean bv 
color of right. Well, I’m not supposed to have to 
refer to his memorandum to understand the indictment. 
See, he misstated a little bit what he said, "He 
doesn’t have to give me the minutia that Mr. Lyon 
asked for." I’m not asked for minutia. I’m not 
going for exact words. Anybody said I am not askina 
for details? I’m just asking for the theory. I’m 
asking for something more than the statute. 

THF COURT: Are you askina that vhen we con., 
down to the charging counts that it should read; 

"That the defendant Cerard P. Trotta, acting 
ag rommisioner of Public Works of the Town of Oyser 
Bay, did unlawfully and so forth by knowinaly and 
willfully anddemanding that in that capacity the 

sum of $2,000"? 

Is that what you are savina? 

MR. LYON: By demanding as a oublie commissione 

THF COURT: That's what I am saying. That the 
defendant Trotta, the Commissions of Public Works 
did unlawfully attempt to effect commerce? And the 
man in that capacity and — 
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f'P.. l.YOM: Certainly entitled to at least 
ana that he didn’t demand it, just as public-spirited 
citizens or Republican party to which Cosulich may 
havebeep, looked to which he could have done. He 
could very well have done. It happens all the time 
and I'd like, T think that would spell out the crime. 
If Cosulich came to Republican meetings and Trottn 

was also a Republican and Trotta said look our 

\ 

party ir, in trouble, you have got to come up with it. 

TFIF COURT: I.et me ask you this. If that’s 
what we’re really focusing on, isn’t that a matter of 
defense? 

MR. LYON: No. I don’t think so because he’s 
goc to spell out a crime. He ’3 the one that’s got 
to spell out a crime. I don’t offer that proof of 
innocence. 

THE COURT: Tlo, you don’t have to prove inno¬ 


cence . 


MR. LYON: He’s oot to show what the crime is. 


If he says, if he says that T ask Mr. VJind^r, who 
is employed by me that I insisted that Mr. Winder do 
one th i ng or another, sav oives some money to Mrs. 
So-and-so that doesn't spell out a crime. 

How. it might have b«en a crime. It mioht be 
that Mrs. So-and-so is my mother-in-law and I'm lookin< 
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for him to do that because T have certain j: owe it. to 
influence his advancement. But it might be tbet's 
his mother-in-law and I think as a cood son-in-law 
he ought to buy that one with the money because 
she needs it. Now, he doesn't say and where isthe 
crime? Where is it a crime if somebody says to some¬ 
body else, you got to contribute money to a political 
party, unless that party is using something, using 

I 

his position* But he doesn't sav that either 

THE COURT: Well, I — 

MR. LYON: Tie doesn't say what he demanded. 

THE COURT: It certainly seems farilv implied 
here that is the — 

l 

MR. T.YON; There could be an implication if 
one wants to look for it. But T say that — you 
see, the thing is that we come back to the fact the 
Grand Jury returned the indictment, Mr.forman didn't. 

Now, we can't go as the svstem, is that what 
you mean? 

We have a right to know what that, when they 
return the indictment they knew what they were talkinn 
about. They are not just indicting him for asking as 
one Republican to another? "pl<ase help us out in the 
party. It's now the time for all good men to come 
tothe aid of their party." 
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If that's what they did, then they didn't 
spell out a crime and we shouldn't have to oo to the 
expense of defending it. 

TTIF COURT: Are you tellino me here you aoree 
with iny vi.ev; if it had said, "Actino in his capacity 
chat that --- 

MR. I.Vff*- i vrould say so. 

TUT’ COURT: That vrould do it? , 

(Continued on next pace.) 
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HR. LYON: 1 would say that's a bare minimum. 

I think that, you know, that they could be a little 
less stingy and give us a little more. 

MR. KORMAN: Bill of particulars? 

MR. LYON: But I shouldn't have to ask for a 


bill of particulars. 

MR. KORMAN: Tell you what. Ask me for a bill 
of particulars and I'll ask the Grand Jury to vote on 

I 

it. 

MR. LYON: That's precisely the point. We 
shouldn't have to defend this. Shouldn't have to be 
put through the trouble, the expense, and the worry of 
defending a charge, when we don't really know whether 

the charge constitutes a crime. 

MR. KORMAN: First of all, 1 would say that, if 

Mr. Trotta in his, capacity, then the commissioner as 
defined in his capacity, as defined in this indictment 
WC nt to Mr. Cosulich individually as defined, in his 
capacity and said, it's now the time for all toou men 
to come to the aid of the Republican Party. There is 
„ possibility of a prima facie case. What the offense 
is, public official going to someone who is subject to 
the, can be affected by the adverse exercise of the 
power of his office and demanded something from him 
then he is not entitled to under color of office. 
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1II 

If a judge called up someone and said, you 


■2 

should contribute money to the Boy Scouts, that would 


3 

be a violation of the canon of ethics. Precisely, 



because it’s understood that kind of conduct, where 


. 

a judge calls up a lawyer inherently has implied threat, 


G I 

is improper. That is the sane type of conduct the 


7 1 

statute is aimed at. 


8 1 

MR. LYON: I am very glad he said that because 


9 

now, we're really down to the hub of this. Now, did 


H) 

the Grand Jury understand that? Is that what they're 


11 

charging him with? When I was called by a judge and 


12 

asked to contribute to Brooklyn Law School to the 


13 

Brooklyn school alumni, pressured to give those dollars 


14 j 

to the Brooklyn Law School so we could build a 


15 

Brooklyn Law School, was he committing a crime? 


1G 

THE COURT: Well, of course, you have to be 


t 

17 

aware we're talking interstate commerce. 


18 

MR. LYON: All right. But suppose it were 


19 

interstate commerce so I can show my practice inter¬ 


20 

state commerce. 


21 

THE COURT: No. Court of Appeals has ruled 


22 

you're not. 


23 

j MR. LYON: I know, well -- 

* 


24 

THE COURT: I mean, the New York Court of Appea 

i 

1 > • 

25 

MR. IYON: I understand. 

J_ 



l 
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THE COURT: But what I’m getting at is this; 

Mr. Korman just stated his position. Did the Grand 
Jury understand and he says that when somebody asks 
us 

MR. KORMAN: That somebody. 

MR. LYON: Wait a minute, let me finish. Some¬ 
body who has -- 

I know what you said, I'll state it correctly. 
MR. LYON: Somebody asks you for a contribution 


in one field, in which you both belong but that some¬ 
body also wears an official hat, he says -that is ipso 
facto a crime. 

Now, the Grand Jury returned such an idictment. 
Th8t’s precisely what I'm saying. Did they realise 
that that is what they were returning and that's what 
I'm asking your Honor to rule on. He is really going 
on that and that alone and that I say is not a crime 
under our law. That you have to show more than that. 
That if, a man wears two hats, you have to show that 
he was using one of those hats to influence the other 



hat. 

At this point in time, in our society, it would 
be disastcrous to suddenly change the rules so that 
anybody who is in the position where say, he's occupied 
with the Boy Scouts and also has a public office, could 
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be considered to have committed a crime simply because 
he said to somebody as a public spirited citizen, you 

should contribute to the hoy Scouts. 

Nov;, this is what I say the indictment is reallyj 

charging us -- 

Tllli COURT: You say there is an inherent 


ambiguity. 

MR. LYON: Absolutely. That's all, when I look 
at it I need another explanation. To make sure that's 
what lie's charging us w'.tn. If that is true, then I 
say the indictment does not abide by the rules because 
not saying what he is really, wants to prove and I'm 
not talking about Minucci (phonetic) at all. I'm 
talking about the thrust of the crime, because I'm 

under this, I really don't know. 

Now, of course, I can speak to Mr. Korman in 
the hall and find out otherwise, but I’m not supposed 
to have to do that. Under this, I don't know whether 
it says, look your man Trotta had a public position 
also an official of the Republican Party. Cosulich 
used to contribute to the Republican Party all the 
time. When Trotta said, hi, you didn't make your 
contribution last year, like "last year" that’s a 


crime period. 

I don't know, is that what I'm going to have 
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to defend against? I certainly can't tell from this. 

MR. KORMAN: Can’t tell? 

MR. LYON: And he should and the Grand Jury 
couldn't tell either, that is not enough. That should 
be sent back to the Grand Jury so that they can know 
that they are spelling this out as a crime. If that s 
what it is, then let them make that cleaver. Let them 
say, in that Mr. Trotta as an official of the town of 
Oyster Bay had no right to ask for a contribution for 
the Republican Party. Then, we'll know that's what 
we're fighting. 

MR. KORMAN: That's what they say. 

MR. LYON: No, that's not what they said. 

IR. KORMAN: That's the crime that's alleged. 

MR. LYON: Then, if that's what they say, I 
suggest to your Honor that is not a crime under our 
statute that should be thrown out for insufficiency. 

If that's what Mr. Korman, and I think,generally, when 
you come down to the real hub of it, if Mr. Korman is 
saying that is what the Grand Jury said, that Mr. 
Trotta, as an official of Oyster Bay also being an 
official of the Republican Party,asked for a contri¬ 
bution 

MR. KORMAN: They didn't say, "Also" what his 
po 



sition was in the Republican Party is not 
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MR. LYON: That's very nice, but they should 
have then said, if they're saying that Mr. Trotta, as 
nr. official of Oyster Bay, obviously not going to ask 
for a contribution to the Republican Party if he's 
a Democratic Liberal Socialist. So, from the obvious, 
he had to be in the Republican Party. 

MR. KORMAN: Even though it's not alleged, it's 

obvious. 

MR. LYON: That's right. This is obvious or 
should have been alleged. The point is, it should have 
been alleged he was a member of the Republican Party, 
but if they're saying as an official of Oyster Bay, 
simply asked for a donation to the Republican Party 
of a Mr. Cosulich and that in of itself is a thrust 

of their indictment, I say they have not spelled out a 

\ 

crime under the statute. 

MR. KORMAN: Your Honor, he's ignoring all of 

the allegations in the introductory -- 

MR. LYON: No, I am just answering your Honor's 

argument now. One point -- 

MR. KORMAN: The Grand Jury spelled out quite 
clearly that they viewed each of these defendants and 
in reading the charge in counts, 

One, you have to read into it the description 
that's contained. 
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That the Grand Jury description of their concept of 
the statute of each of the defendants and they say, 

"That the defendants Gerard P. Trotta had and was 
reasonably understood by William F. Cosulich Associates, 
and its members, to have the power to take action which 
could adversely affect William F. C -sulich Associates 
in obtaining and performing contracts with the Town 

of Oyster Bay, Long Island. 

THE COURT: In other words, having that power. 

Is that what you're saying? 

r MR. LYON: Might just as well say, he was a 

member of the Rifle Association and he had a rifle. 

They don't say he used that power or cmployedly used 
that power or did something to suggest that he was 
using that power. 

They might just as well said, he keeps rifles 
in the house and he could have used that rifle. Or, 
that he was bigger than the other fellow. That’s the 
silliest tiling I ever heard. Anybody has some kind of 
power someplace. 

If I don't have the power as a man, who is an 
official of Oyster Bay, I have the power that I may be 
stronger than somebody else for I may be a bigger man 
and in any act, I always have the power to force some¬ 
body if I want to. The question is, is there anything 


0 

* 
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in my actions from which you can at least imply there 
was a suggestion I was going to use the power? 

Certainly not a crime to have power, good Lord. 

THE COURT: Well, the government is going to 
have to prove -- 

MR. LYON: I know it's going to have to prove. 
THE COURT: Ho did this under color of official 
right. That's what is alleged there. 

MR. LYON: Hut what docs it mean, "under color 
of official right"? 

* 

MR. KORMAN: The definition of law. 

THE COURT: The color of his official position. 
MR. LYON: But they don't say that. 

MR. KORMAN: We do. We talked about it. 

THE COURT: I don't see what else it could mean. 
I don't see what else the term cou?d mean under " term 
of color of official right". It means, I am the 

conim sioner and nothing else. I am not talking to yoi 

/ 

as a Republican Party official, I am talking to you as 
a commissioner, as the commissioner of Oyster Bay and 
I have power over you. 

MR. KORMAN: Paragraph two. 

MR. LYON: Yes, Paragraph one. 


MR. KORMAN: Two. 


MR. LYON: Of the introduction? 
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Till- COURT: Here, if you look down -- 

MR. LYON: You're talking about Count One. 

MR. KORMAN: Paragraph two and three of the 
introduction. 

THE COURT: Yes. 

MR. LYON: Well, may I just read it aloud, then, 

"The defendant Gerard P. Trotta, at all times relevant 

\ 

herein, was Commissioner of Public Works of the Town 
of Oyster Bay, Long Island. As such, the defendant 
Gerard P. Trotta, was "authorized and empowered, 
subject to the prior approval of the Town Board . . . 
to retain and employ private engineers, architects 
and consultants, or firms practicing such profession, 
for the purposes of (1) preparing designs, plans and 
estimates of structures or projects of any type and 
character; (2) rendering assistance and advice in 
connection with any project, whether defined or 
proposed and under the supervision of the department 
of public works; and (3) performing such other and 
necessary services as the commissionci may deem 
necessary in the administration of the department. 

(Town of Oyster Bay, Local Law #2-1966). Moreover, 
at all times relevant herein, contracts which were 
entered into by the Commissioner of Public Works of 
the Town of Oyster Bay on the Town's behalf, including 




47 

A 101 

1 

contracts with William F. Cosulich Associates, 

2 

generally designated the Commissioner of Public Works 

3 

as the representative of the Town of Oyster Bay, who 

•1 

was vested with complete authority to monitor and 

6 1 

1 

oversee the performance of the contractor. 

C 

"Accordingly, the defendant, Gerard P. Trotta, 

1 < 

had and was reasonably understood by William F. 

1 8 

Cosulich Associates, and its members, to have the powei 

l 9 | 

to take action which could adversely affect William F. 

1 1 

Cosulich Associates in obtaining and performing 

1 

contracts with the Town of Oyster Bay, Long Island." 

1 Vi 

"Accordingly, the defendant Gerard P. Trotta, 

1 13 

had a reason, understood by William F. Cosulich Associ- 

• 

1 

ates and its members, to have the power to make any 

1 

action. It doesn't say -- 

1 Ifi 

MR. KORMAN: Which could adversely -- 

i 17 

MR. LYON: All it says is that they understood 

1 1K 

he had a certain power. 

B 19 

Tilll COURT: Now, if you go down to the charging 

1 2D 

counts where it says, "He knowingly and willfully 

| 21 

demanded and obtained any money" even though he ob- 

I 22 

tained it with the consent of Cosulich, Cosulich was 

I 

) 

induced to bribe the defendant Trotta under color of 

1 

official right. 


MR. LYON: It doesn't say that Trotta used it. 

« 

i 

_- 


f 
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THh COURT: It doesn't say anything about the 
Republican Tarty. 

MR. LYON: Doesn't say Trotta used it. Suppose 
you said under this proof that this was simply in 
Cosulich's mind and it was a further thing from Trotta's 

mind. Don't have to say *• 

THE COURT: Isn't that a matter of the evidence. 

MR. LYON: I don't think so. I think that's a 
matter of crime. If I don’t have it in my mind, they 
at least have to claim that I had some interest to do 
this. That's what you. "kndwingly and willfully'’ mean. 

THE COURT: Generally speaking, if the court is 
satisfied that the indictment is sufficient under the I 

rules 

MR. LYON: That's the proof. 

THE COURT: The real test of the indictment comes 
when the evidence is in. The court has the power to 
direct judgement of acquittal if it is satisfied on 
the showing of the evidence no crime was made out. 

MR. LYON: Yes. But don't you think the rules 
say the indictment must make out a crime and specify 
the crime. 

THE COURT: It's up to the court to decide 
whether it's sufficiently specified. I may be in error 
in so deciding in this case, if I do so decide. 
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MR. LYON: Right. 

THE COURT: But the point of it is, if wo're 
going to test whether the facts and circumstances 
within the context should have really constituted a 
crime, the Appellate Court will take the view those 
facts and circumstances are to be tried out. lhat 
what the courts on the appellate level would want, 
is the context of the acts not on the question of 
whether or not acts make out a crime. 

MR. LYON: I appreciate that, but let's say 
this; at this point now, and I think your Honor has 
the power whether it constitutes a crime or not. The 
crime clearly is not what's in Cosulich. 

THE COURT: Let me say,I hove the first guess. 

MR. LYON: The crime cannot be what's in 
Cosulich's mind. Let's go into Irott.a's mind. 

THE COURT: I don't read that as necessarily 
meaning just Cosulich's state of mind having been 
induced by the defendant Trotta under color of official 
right. 

MR. LYON: That's what it says. 

THE COURT: That could be read as an affirmative 
statement by Trotta that .prompted the contribution. 

You understand? 


MR. LYON: 


Anything could be, but it's just not 


what it says. 
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THU COURT: It depends on the evidence in the 
case. The government will have to prove it was induced 
by him. 

MR. LYON: Judge, then I am laboring under some 
misapprehension. I thought on this motion I can go to 
the face of the indictment. 

THE COURT: No. 


MR. LYON: Without talking about the evidence 
and saying that the indictment is insufficient on its 
face. 

THE COURT: I am not controverting that. It 
does get down to whether the words used in the view of 
the court comply with the statutory rule regarding 

MR. LYON: And I say, it doesn't. 

THE COURT: I know you don't and I know the 
reasons why. I have heard, I believe, Mr. Korman's 
reason but I would like to know, arc you planning, 

Mr. Korman, to submit a reply brief on this. 

MR. KORMAN: I would, if your Honor would like 

it. I know " would. 

THE COURT: I know you submitted the brief the 


first time. 

MR. KORMAN: We just received this brief on 


November 23, only four days ago. 
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1 1 

THU COURT: I realize you just received it and 

2 ! 

I’ll give you an opportunity to reply. How much tine 

3 1 

do you think you should have? A week, two weeks. 

4 || 

MR. KORMAN: Well, two weeks. 

6 

MR. LYON: Just one last thing I would like to 

6 

say. There was a case that was discussed in the 

7 i 

minutes last time. I don't know -- 

8 

United States of America against Staszcuk. In 

9 

that one, the whole question was carefully spelled out. 

10 

1 

The indictment specifically stated precisely what the 

1 

11 

crime was. Certainly not in this -- 

12 

THE COURT: We discussed that the last time and 

"l 

I was of the belief that that would have represented 

- 

an indictment, which would have spelled out on the face 

15 1 

what the acts were. 

Hi 

But I'm not necessarily saying this does not. 

17 

MR. KORMAN: Of course, that validity of the 

18 

indictment in that case wasn't at issue. Your Honor, 

» 

as a matter of fact, I don't think it would have 

20 

satisifed you on the interstate commerce aspect. 

21 

THE COURT: Well, I'm not so sure of that. 

22 

MR. KORMAN: Your Honor, we would move to dis- 

2:1 

miss the indictment that was superseded. 

24 

THE COURT: 74CR552? I'll grant that motion. 

25 

I don't think I heard from you yet as to what I might 

II 
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expect to receive. 

MR. KORMAN: Could I say, your Honor, two and 
a half weeks. 

THE COURT: Two and a half weeks. 

MR..KORMAN: I've just got ten, fourteen days. 

THE COURT: Around the fourteenth of December. 

MR. KORMAN: Friday. 

THE COURT: Right. 

MR. LYON: Will we have a copy at that time. 

MR. KCRMAN: Of course. Also, your Honor, ther<j 
is a question about we filed an affidavit on place of 
trial several weeks ago. 

THE COURT: I haven’t considered thos Believ-j 
ing, of course, that's a decision I could make at any 
time. I don't know what Mr. Lyon's position might be 
with respect to that. 

MR. LYON: So far, we have been asking for -- 

THE COURT: Have you seen Mr. Korman's affidavit } 7 

MR. LYON: I have seen it, yes. But I would 
prefer, if your Honor's decision in this matter. 

THE COURT: I might point out that based on my 
present calendar, criminal trial, there is little 
prospect of this case being reached for trial before 
April at the earliest period. Now, that situation 
could change if one of the vacancies failed here and 
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some of the audit ional criminal cases, very much 
older vintage we had to take because of Judge Travia's 
resignation. All of us have received many of those. 
Very much older cases and we're trying to give them 
priority. According to scheduling by its number, 

it's much later in point of time. 

I simply point that out. In terms of any, if 
this indictment is sustained in terms of any request 
for particulars and other discovery and all that. It 
should be done because I would expect that we be 
certainly ready to try to get this case set down for 

April or May. 

MR. KORMAN: I will say, your Honor, 

THE CLERK: The fourteenth of December is a 

Saturday. 

THE CLERK: On Friday the thirteenth. 

MR. KORMAN: Then the bill of particulars, I'd 
be prepared to answer them if they would be of any 

help to your Honor. 

THE COURT: I'll reserve decision. 

MR. KORMAN: One more thing. 

MR. LYON: We're not coming back on this. 

THE COURT: No. 

MR. KORMAN: The fact the defendant pleaded 
making it important for me to state our readiness 

I _ 



for trial. 
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THE COURT: No adverse consequences. you 
firm that? 

MR. I.YON: Whatever agreement Mr. Earlbaum 

(phonetic) made, I will stand. 

MR. KORMAN: Mr. Trotta’s pica, because wc 
delayed at no end,but we are ready for trial. 

THE COURT: All right. 
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NEAHER, District Judge. 

D.f.nJant, . former public official. was Indicted 
whtl. In office for allegedly .tempting to affect end af¬ 
fecting commerce by the extortion of political contribution, 
from a partnerahlp of eon.ultlng engineers In violation of 
the Hobbs Antl-RscVetaarlng Act, 18 O.3.C. S1851. Ho has 
moved to dismiss the indictment, contending (1) It lac*. *« 
plain, concise and definite* statement of apeclfic fact. 
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essential to the offense as required by Rule 7(c), F.R.Crim.P.» 
( 2 ) it ia too vague to protect hie constitutional right, e to 
be Informed of the naturo and cause of the accuaation against 
himr and (3) it ia insufficient ns a matter of law for failure 
to allege how, why or in what manner the alleged extortion 
had an effect on interstate commerce. The merit of thoae 
objections must be tested only against the face of the indict¬ 
ment. Extrinsic particulars cannot be relied on to supply 
any missing essential olcroent. R ub as U v. United State s, 369 

U.S. 749, 769-770 (1962). 

Briefly, the indictment describee defendant's 
official position and authority as the Commissioner of Public 
Work#, Town of Oyster Bay, Long Island. The alleged extor¬ 
tion victim, William P. Cosulich Associates (hereinafter 
"Cosulich"), ia identified as e firm of consulting engineers 
that provided such services to the Town of Oyster Bay and 
engaged in interstate commerce. The defendant's powers of 
office, to the extent they could affect the retention and 
employment of Cosulich for the Town, are spelled out in some 
detail, concluding with the allegation that, aa was reason¬ 
ably understood by Cosulich, defendant had 

"the power to take action which could adversely 


2 
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affect William P. Cosulich Associates in ob¬ 
taining and performing contracts with the Town 
of Oyator 3ay, Long Island." 


With that, each of the two counts in the Indictment 


a x lege* in haec verba that defendant violated the Hobbs Act 
-by knowingly and wilfully demanding and obtaining from 
Williwi P. Cosulich Associates" a specified sum of money on 
or about a specific date (different in each count). 


'for the benefit of tho Republican Committee of 
tho Town of Oyster Bay, Long Island, with_the 
con -,cnt of William P i _C‘^jnUch Associates, and 
Its r^nhere. to the^^ 

been induced bv the defendant GERARD P. TROTTA 
mll'er ~ color of official righ t." (Emphasis sup¬ 
plied. ) 


Before discussing defendant's criticism of those 
allegations, some comment on the precise nature of the al¬ 
leged offense is in order. Defendant is charged with affect¬ 
ing commerce by means of "extortion" in violation of 18 U.3.C. 
51951(a), as that term ie defined in §1951(b)(2), sugra n. 1. 
Comparison of that definition with the above emphasised 
language of the indictment reveals that this case ie founded 
solely on the statutory definition of extortion as "the 
obtaining of property from another, with his consent, induced 
... under color of official right." id. 


A Ii2 


Recent case law leave* no doubt that the language 
-under color of official right- le regarded aa broad enough 
to include within it» scope any public official or etaployoe 
v,ho wroncLfjill* uses hie official position to exact a payment 
not due him or his office, under circumstances which can bo 
said to affect commerce “in any way or degree - , pup ra n. 1. 
Un ited St ates v. B raasch . 505 F.2d 139, 151 (7 Cir. 1974) 
(police officers oxacting -protection* money from liquor 
establishments) j Unite d States V. Cro wl ey:, 504 F.2d 992 . 995 
(7 Cir. 1974) (police officer demanding periodic payoffs for 
-providing oecurity- to bowling alley) ! U nited . Sta tes v. 
;; u«ctfc , 502 F.2d 075. 877-78 (7 Cir. 1974) (city alderman 
accepting payment not to oppose • zoning application)! Uni£f*5 
State, v. Kenny . 452 F.2d 1205, 1229 (3 Cir.). cert, dfiniqd, 
409 U.S. 914 (1972) (city and county officials exacting 
-kicVbacks" as a condition to award of public contracts)! 
United States v. Trail . 503 F.2d 1295, 1299-1301 (7 Cir. 1974) 
(clsrX in city collector’s office erepediting liquor license 
application for suggested payment)! Uni ted .. St ates v. Price. 
507 P.2d 1349, 1350 (4 Cir. 1974) (county council chairman 
requiring payment to insure grant of motel permit). 
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The offense of extortion "under color of official 

right" ie separate and distinct from coercive extortion — 

whereby property is obtained "by wrongful use of actual or 

threatened force, violence, or foar" 2 — in that proof of such 

duress ie generally thought not to be required. Instead, 

the “office held by the official provides the coercive ixapetus 

4 

which generates the payment." More generally, it has been 

hold that this portion of the Hobbs Act states an offense 

equivalent to the common law crime of extortion, a crime that 

5 

originally only a public official could commit. 

Against this background can it bo said that the 
statutory language used in this indictment renders it insuf¬ 
ficient and constitutionally vague, and fails to give defendant 
adequate notice of the charges against him? The defondant 
argues in essence that no facts appear on the face of the 
indictment which identify any conduct on hie part pointing to 
criminality. Thus, ha contends, he ie left uninformed of the 
specific acts or conduct alleged to be in transgression of 
faderal law. 

The standard for judging the sufficiency of an 
indictment employing the words of a statute was recently 

5 
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f Iterated by the Supreme Court In Hamlln g v. ynlt*d_31^tea, 
_U.s. _. 94 S.ct. 2G67 (1974), at 2907* 

•jt ia generally sufficient that an indictment *et 
forth the offense in the words of tho statute it¬ 
self, »■ long as 'those words of therusolvcs fully, 
directly, end expressly, without any uncertainty 
or ambiguity, set forth jail the elements necessary^ 
to constitute tho offence intended to be punished,' 
United States v. Carll, 105 U.S. 611, 612, 26 L.Ed. 
1135 (1881)." (Emphasis supplied.) 


Tho government rejects the claims of insufficiency, 
vagueness and inadequacy of notice, assorting that all of the 
-crucial facts" are alleged. These are identified as (1) the 
defendant's official position, (2) his ability to take offi¬ 
cial action adversely affecting the victim, (3) the victim's 
awareness of that power, and (4) the defendant's demand for. 

6 

end receipt of, monies from the flctln on the dates alleged. 
In the government's view these are the essential elements of 
the offense charged, aside from the commerce element. As its 
brief states, "our position was that a demand for monies made 
by someone holding a public office from another person who 
could 'adversely and directly be affected' by the manner in 
which the public offiefal exercised his powers constituted 

7 

extortion under color of official right. 


6 
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Close analysis of tha Hobbs Act and tho cases 
applying it to local public officials casts serious doubt on 
ths government'e conception of what constitutes a violation 
of that Act. There is no question that Congrets viewed actual 
or attempted interference with commerce by extortion or other 
unlawful means as a major federal offense* This is manifest 
from the soverity of the penalty authorized for offenders — 

l 

up to twenty years in prison and/or L $10,000 fine. In sharp 
contrast is the penalty for extortion committed by federal 
officers or employees "under color or pretense of office aa 
reflected in 18 U.S.C. §872. For that offense — which could 
be committed by officiate of vastly more powerful position 
than that held by this defendant — the maximum punishment is 
three years in prison and/or a $5000 fine. The same maximum 
punishment is provided for federal officials who solicit or 
receive a "contribution for any political purpoae." 18 U.S.C. 
§602. 

Plainly, as the reported cases show, to allege a 
Hobbe Act violation requires substantially more than the 
"crucial facts" offered by the government. Tho charging 
portions of the instant indictment do not allege even the 
official extortion forbidden to federal officials in 18 U.S.C 


7 
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§872. Defendant is not accused of having mad* demands upon 
Coeulich "under color or pretense of offlea*» only that 
CoBulich*• consent . . . Iwaa) induced by the defendant . . . 
under color offoffficial right", p. 3 gup™- And the govern¬ 
ment has clearly Mated ite interpretation of the last quoted 
clausat that defendant*• " ability to take official action 
adversely" to Cosulich and the latter'* "Soreness of thftt 
power" constitutes extortion "under color of official right*, 
p. 6 sup ra (emphasis oupplied)• 

Although the victim's state of mind is always an 
essential element of the crime of extortion, gutte d Stat es v. 
Kennedy, 291 F.2d 437, 458 (2 Cir. 1961), It is not a sub¬ 
stitute for the key essential element — actions or words by 
the alleged extortioner which induce a reasonable compulsion 
in the victim to submit to the extortioner's demand. While, 
ae already noted, p. 5 supra*, official position is regarded 
ae a coercive substitute for threats of bars, that is not to 
•ay that a local public official who demands and obtains a 
political contribution from a businessman he can adversely 
affect ipso facto violates the Hobbs Act. Such a practice, 
however questionable and not to be condoned, is not sxtortion 
within the meaning of that Act any more than it is under the 
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Penal Lav of New York. 

An allocation that th. defendant l. a public official 
U not enough, Power inh.r.a in public offico. Every public 
official poasossoa th. ability to affect favorably or ad- 
voraely thoa. who must ( cr believe they muat) deal with hie. 
The pore po.ae.alon of that ability or th. alleged victim's 
atato of mind regarding it doe. not .apply the mlselng ele¬ 
ment, nor doe. the 0 .fondant', ‘demanding and obtaining" th. 
alleged political contribution., solicitation, for a politi¬ 
cal party are not part of any official duty. Whatever on. may 
think of th. ethic, of the practice, a local public official o 
solicitation or recalpt of political contributions 1. nelthar 
unlav-ul nor extortionate unl.se a egrru et one of th. public 
office 1. manifest. So. g a lt ! d_3.tat S S v. Sutter. 160 P.2d 
754 (7 Clr. 1947). See aleo S.Y. Penal Lew $300, at .eg, 
(McKinnoy 1975). 

Since the day. of Blackatone, extortion under color 
of office hae been uniformly recognleed ae the unlawful or 
wrongful taking by a public official of money not due either 
to th, oflce or th. official. 9 It 1. of th. .—nee of th. 
offense that ‘[tlha money . . . received must have been 


9 
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el»l»a or accepted In right of office, and the pereon paying 
miat have yielded to official authority.* 3 Wharton, eiiara 
n. 5, 5 1393. See R. Perhlna. Criminal Lae 369-70 (2d «d. 1969). 
in addition, the officer rmet act eith a corrupt active. ea 
the eynonoooua taro, "under color of office* and ‘under color 
of official right* are technical expreaelone implying bad 
faith, corruption or breach of duty. See 3 Wharton, aupra 
n. 5. *1394, Perkins, supra at 371, Stern, supra n. 3. 3 Soton 
Hall L. Rev. at 14-13 4 n. 61. See also the recent cases 
noted above, p< 4 supra. 

The instant indictment contains on its face no alle¬ 
gation of acts or words by defendant which could reasonably be 
construed to satisfy the elements of -extortion . • . under 
color of official right- within the meaning of the Hobbs Act. 

The words "wrongful use of- in the statutory definition, Sl95Hb) 
(2), must be read in conjunction with "under color of official 
right" a. they are in the case of "actual or threatened force, 
violence, or foar"i otherwise innocent action by a public 
official could assume criminal coloration under the Act simply 

sea 1 ° 

lay virtue of his office. 

The words "unlawfully attempt to affect commerce" 
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or -TcnowLngly and wilfully demanding and obtaining - the al¬ 
leged political contribution do not supply the key miesing 
element of wrongful on corrupt use of office. There can bo 
no crime against commerce unleea there ia a crime of official 
extortion. There la no such extortion unless facts are al¬ 
leged which disclose a payment made and received either for, 
or in contemplation of, a wrongful or corrupt us© of office. 

The mare allegation that the consent of Coeulich wae -induced 
by [defendant! under color of official right- le not a substi¬ 
tute which expresses -without any uncertainty or ambiguity . . . 
all the elements necessary to constitute the offense int-nded 
to be punished." Piling v. Silted,.Statgft, SBK*, * S.Ct. 
at 2907. If the government has such facts, it should set^them 
forth in the indictment. Without them it has no offense. 

The defendant’s motion to dismiss the indictment is 

granted. 

SO ORDERED. 




Datedi Brooklyn, New York 
June 30, 1975 


11 
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POOTHOTB3 

Thla is the third indictment brought against the defendant 
for the alleged violation* of the Hobbs Act. Tha carIter 
onea, 74 CK 12G and 74 CR 552, were dioniased on the govern¬ 
ment's consent, following oral argument on defense 
to dismiss and the filing of superseding indictments. The 
Hobbs Act provides, where pertinent* 

•<;1951. Interference with commerce by threats or 
violonce 

"(a) Whcever in any way or dogree obstructs, 
delays, or affects commerce or tha movoment of any 
article or commodity in commerce, by robbery or 
extortion or attempts or conspires so to do, or 
commits or threatens physical violence to any 
person or property in furtherance cf n plan or 
purposo to do anything in violation of this sec¬ 
tion shall ba fined not more than $10,000 or im¬ 
prisoned not more than twenty years, or both. 

• (b) As used in this section— 


•(2) Tha ten* 'extortion* means the 
obtaining of property from another, with his 
consent. Induced by wrongful use of actual 
or threatened force, violonce, or fear, or 
under color of official right." 


18 U.3.C. S1951 (b)(2), supra, n. 1. 


T 7 nited_Statcs v. Braasch . supra, 505 P.2d at 151 n. 0 (hold¬ 
ing this offense docs not requiro proof of coercion )i United 
States v. Cnylex, supra, 504 F.2d at 995 n. 5 (holding the 
offense need not involvo force or threat) r united_Stjtt.es. v. 
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Ken nx. supra. 462 F.2d at 1229 (holding proof of threat. 

"fear or duress not required). See generally Unite 3 Sta tes 
v. gtaagcuk, ounra. 502 F.2d at 077-78* Stern, Prosecutions 
of Local Political Corruption under the Hobbe Act* Tho 
Unneceesary Diatinctlon Between Bribery and Extortion, 3 
Soton Hall L. Rev. 1, 14-16 (1971). 

^ Unitad Staten v. Stan^reulr, n upra , 502 F.2d at 803 (Campbell, 
j.7 concurring). Sco United Stat es v. Sutter, 160 F.2d 
754, 756 (7 Cir. 1947)* Stern, supra n. 3, 3 Soton Hall L. 
Rov. at 15-17. 


^ U nited S tates v. Crowley., supra , 504 P.2d at 994 -95* United 
Staten v. Kenny. nupra , 462. P .2d at 1229. See Unite d State? 
7."7{rdol.lo, 393 U.s. 286 , 2 89 (1969) ("At common law a 
public official who under color of office obtained the 
property of another not duo either to the office or the of¬ 
ficial was guilty of extortion"). See generally authorities 
cited in United Stater, v. Sraaoch. supra., 505 F.2d at 151 
n, 0* United St ates v. Cro wley , supra, 504 P.2d at 995 n. 4* 
3 Wharton,* Criminal Law §§1392. ot seg. (Andareon ed. 1957)* 
Stern, supra n. 3, 3 Soton Hall L, Rov. at 15—17. 

6 

Govt Mem. of Law at 9. 


7 

Id. at 10. 


B.Y. Penal L^w §155.05(2) (McKinney 1975) provides, where 
pertinenti 

•§155.05 Larceny* defined 


* 2 . Larceny includes a wrongful talcing, 
obtaining or withholding of another*3 property, 
with tho intent proscribed in subdivision one 
of this section, committed in any of the fol¬ 
lowing waya i 


13 
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• * * * * 

“(e) By extortion. 

“A person obtain* property by extortion when 
he compels or induces another person to deliver 
such property to himself or to a third person by 
in©srxs of instilling in him a fear that* if the 
property is not s. delivered* the actor or another 
Willi 

***** 

“(viii) Use or abuse his position as 
a public servant by porforming some act 
within or related to his official duties* 
or by failing or refusing to perform nn 
official duty* in such manner as to affect 
some person adversely* ** 


Blackstone defined extortion as 

“an abuse of public justice, which consists in 
any officer's unlawfully taking, by colour of 
his office, from any naan, any money or thing of 
value, that is not due to him, or more than is 
due, or before it la due." 4 W. Blackstone, 
Commentaries 141 (1769). 

The common law formulation in this country has been essen¬ 
tially the same. See 3 Wharton, supra, §1392. 


See U nited St ates v. Kon ny, supr a, where the court approved 
the following instruction* 

“Extortion under color of official right is the 
wrongful t aking by a public officer of money not 
due him or his office, whether or not the taking 
was accomplished by force, threats or use of fear." 

462 F.2d at 1229 (emphasis supplied). 


14 
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11 


Th« government argue. that In a prior brief 

Iarll« aieolnvea Indictment. Oefenee counnel clt.a th. 

Indictment in smlteajLtate , v . i'dlciment. The 

Implication i. that thU lnaictmant “^^“^.mt. of 

'lntoratate^ehlpff.ente^ o^conatruct Ion granite, bathing of 
the sort U ehown In thle indictment. 
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